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prised 14,702 centurize and those in Byzacena 15,075. The gross
areas of the two provinces, as neatly as they can be calculated, were
80,000 and 100,000 centuriae respectively. ‘The impetial lands there-
fore comprised about 18'5 per cent of the area of Proconsularis
and 15 per cent of that of Byzacena; and, seeing that both pro-
vinces, especially the latter, included large areas of mountain and
desert, must have represented a much higher proportion of the
cultivable area. In the East there were also a number of large
blocks of imperial land, regiones, tractns and saltus, which were not
in the tettitory of any city. Many of them are recorded in Bithynia,
Cappadocia and Palestine, and they were probably in the main the
old royal lands of these and other minor kingdoms. In the sixth
century the greater part of the province of Cappadocia Prima
belonged to the crown.?

It is impossible to gauge the total area of the res privata, or the
propottion of the land of the empire owned by the crown, taking
into account both the latge blocks of imperial property and the
multitude of small scattered holdings. For the latter we have only
one piece of evidence. In the Syrian city of Cyzrhus out of 62,000
inga 10,000 (16 per cent) were imperial in the middle of the fifth
century, If this were a typical case, the propottion of crown land
to private land throughout the empire would have been as high
as in Africa. But Cyrrhus may well have been exceptional: it was
the home town of Avidius Cassius, a wealthy senatot who rebelled
against Marcus Aurelius, and whose estates were confiscated 1

The lands confiscated from the temples (fundi inris temploram)
and from the cities (fundi iuris reipublicae) are often alluded to in the
Codes as separate categories within the res privata. Special rules
were from time to time applied to the management of these two

categories, and to the disposal of their revenues, and it would seem

that they must have been listed in separate schedules. The Codes
also appear sometimes to distinguish the estates of the pattimony
(fundi patrimoniales), the old crown property organised as a separate

department by Septimius Severus, from those of the res privata, the. - -

new department which he created and into which subsequent acqui-

sitions flowed. On thi$ point, however, the language of the laws is -

normally very vague and ambiguous, and no practical distinction
can be discerned between patrimoninm and res privata in the narrower
sense, 1t seems likely that the distinction, if it was preserved at all,
had become of historical interest only, and that the imperial drafts-

men continued to use the two terms—and many others, such as

domns nostra—merely to enrich the store of synonyms which
thetorical elegance demanded
The administration of the vast and scattered estates of the crown
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was a complicated and exacting task. The res privata seems very

~ rately. to have attempted to manage its lands directly. In the domus

divina of Cappadocia Justinian in the thirteenth Novel depicts an
elaborate hierarchy of officials, thirteen magistri, each responsible
for one ‘house’, and under them procuratores, tractatores and
exactores, the last of whom collected their rents from the cultiva-
tors. Such an organisation was evidently, however, exceptional.
In one other law only, issued by Valens in 367, do we hear of
officials (arcariz) collecting rents from the actual working tenants
who cultivated the soil, the s/oms, and this Iaw may also refer to
the Cappadocian estates. As a general rule the res privata, like
large Jandlords of private station, leased an estate (fundzus) ot block
of estates (massa) as a whole to a contractor or head tenant (condue-
tar). 12

Some estates wete leased on short term, probably for the five-
year period (fustram) normal in all such contracts. In such a case
the conductor was liable to be ejected in favour of a rival bidder who
offered a higher rent, unless he were prepared to pay as much, in
which case the sitting tenant had the preference. This system of
rackrenting would seem to be most profitable to the crown, but it
had its disadvantages. It involved a great deal of administrative
work, It was not always easy to find reliable tenants who would
accept leases on such precarious terms, and tenants wete tempted
to exhaust their estates and leave them in a derelict condition. The
government found it politic therefore to grant perpetual or em-
phyteutic leases.13

The two terms, fus perpetuum and ins emphytenticum, originally, it
would seem, had different meanings. The latter was strictly a lease
of derelict land which the lessee undertook to put back into good
order: he usuaily received remission or reduction of rent for the
first few years, after which he paid a fixed sum; in private leases of
this type the tenure was not always perpetual, but might be for a
term of lives. A perpetual lease, on the other hand, did not involve
any improvement of the land, and was, as its name implies, for all
time, passing by inheritance or by will and being alienable by sale
or gift. The two terms, however, had become interchangeable by
the end of the fourth century at latest in the administrative practice
and terminology of the res privata. Crown emphyteutic leases were
always granted in petpetuity, with full powers of alienation, and
wete not restricted to detelict land. Eventually, in the sixth cen-
tuty, emphyteutic came to be the term for any perpetual lease of
crown land and the tetm dus perpetnuzm became obsolete in the
East. 14

Emphyteutic or perpetual leases were already common in Con-

EE
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stantine’s reign, and became progressively more widespread. Not
only was land which had been neglected and gone out of cultiva-
tion under short-term tenancies let to emphyteutic lessees, but as a
general policy petpetual leases were favoured. Thus Honorius en-
acted that all the former civic lands (fundi inris reipublicae) should be
auctioned and let on perpetual leases to those who offered the
highest rents. The result was that the greater patt of the lands of
* the res privata came to be held on perpetual tenures. In Ostrogothic
Italy the only revenue which the comes rei privatae controlled was,
accotding to Cassiodorus, that atising de perpetuario inred®

This state of affairs caused some embarrassment to the emperors,
as it restricted their power of making grants of imperial land. It
was also inhibiting to those who desired to acquire leases of im-
petial land, and were prepared to pay higher rents for them than
their perpetual tenants. Under these two pressures the sanctity of
perpetual leases was often infringed. The emperors had frequently
to issue stringent orders that so long as perpetual leaseholders paid
the tent which had been originally fixed, they were not to be
ejected, even in favour of those who had obtained grants from the
crown, and that their rents were not to be increased, even if rival
applicants offered highet sums.!®

The situation is well summed up by Valentinian IIf. “The estates
of our patrimony, if they shall once be, or have already been, allo-
cated on 2 perpetual lease to anyone, either by our command or by
the authority of the illustrious count of the private treasury, ought
not to be transferred to another perpetual tenant. We cleatly de-
clare by this edict that an estate is never to be transferred from a
perpetual tenant, even if the emperor has in response to a petition
ot of his own motion granted it to another.” There follow penalties
for the comes rei privatae if he passed such grants. “The estate will
not be leased to another, even if he outbid the tenant by a huge
increase of rent. The perpetual tenant is to be secure under his
perpetual lease by the strength of the public contract, and to undes-
stand that it cannot be taken from him or from his descendants, or
from those to whom it has passed or may pass by hereditary suc-
cession or by gift or by sale or by any other title,”?

The emperor then reveals the difficulty of his situation. ‘Since
imperial munificence must not be altogether excluded, the emperor
will, if he wish, give an estate of his patrimony to the tenant who
holds it on a perpetual lease, whether he obtained it himself or
succeeded to it by any title whatsoever. For he thereby concedes
his own rent, and his liberality, which desires that 2 perpetual
tenant be called a freeholder, does no harm to another. Further-
mote if anyone has obtained an estate not on a perpetual lease but
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for a limited tenute from the illustrious count of the private
estates, there will be no obstacle to the imperial munificence if he
should wish to transfer by gift to another what the one has leased
for a limited titne.”18

Despite such good resolutions by successive emperors the posi-
tion of an emphyteutic or perpetual lessee remained in practice
somewhat precarious. He was still in law a condmtor and as such
liable to summary ejection if he failed to pay his rent punctually,
and the land which he leased was still entered on the books of the
res privata as impetial property, and therefore might by the inad-
vertence of the office (usually no doubt induced by influence or
bribery) be granted to another. It was no doubt to remove the
qualms of prospective lessees that the impetial government in-
vented a new form of tenure, fus préivatum salvo canone. Under this
the land became the private property of the grantee, subject to a
perpetual rent charge. The practical difference does not seem to
have been great. The conductor on becoming dominus of the land
gained unrestricted control of it; he could, for instance, manumit
slaves attached to it, which he had hitherto been forbidden to do,
such slaves having been imperial propetty. But his ptincipal gain
was security of tenure. As Valentinian I proclaimed in 368, the

rantees under the new scheme could not fear summary ejection

or non-payment of rent, since they were the owners of their land:
if they fell into arrears on their rent charge, distraint would be
made on their other property, and only if they went bankrupt
would the land be resumed by the crown1®

Valentinian I perhaps invented this form of tenure. He certainly
launched it on a large scale, explaining its advantages in detail and
issuing a general invitation to all his subjects to apply for imperial
land under the new scheme. It evidently proved populat, for later
emperors were able to sell lands subject to rent charge, theteby
making a capital gain as well as maintaining their income. Theo-
dosius II in an endeavour to raise funds tried to compel 2ll em-
phyteutic patrimonial lessees to purchase their freeholds. The
campaign was perhaps not a great success, for in 434 he abandoned
it, and made a free grant of the freehold to all tenants who had not
yet purchased it, remitting all instalments hitherto unpaid.20

In the time of Constantine the tents of imperial lands were paid
either in corn ot in gold and silver; later payment in gold, or
occasionally silver, became universal. The rent was annual, and
might be paid either in one sum or in not more than three instal-
ments at the lessee’s option at any time within the fiscal year, which
for this purpose ended on the ides of January. The lessees were also
liable to the regular land tax, except, it would seem, for a brief
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period at the end of the reign of Constantius IL. They were, how-
ever, as compensation for their tent, excused superindictions and
extraordinary levies and sordida manera: they were like private
landownets liable to conttibute to the repair of roads and bridges.
They were often excused from producing recruits, and though they
paid awram tronicnm, when this tax was levied in lieu of recruits,
their payments under this head were set off against their rent.?

These were valuable privileges which might well be a very
adequate compensation for the rent. If the land were of good
quality, a lease might be a profitable investment, and there often
seems to have been some competition to obtain them. They were
not disdained by wealthy men. Valentinian I legislated to protect
the rights of ‘men of senatorial fortune, amongst others’, who had
been granted emphyteutic leases by his predecessots, and also en-
acted that comites of the consistory should not be required to furnish
sureties on taking up leases of impetial lands. Not all imperial
lands had tenants of such high station. The temple and civic lands
had before their confiscation normally been leased by decurions;
Valentinian I excluded them in 372 from the former civic lands,
Theodosius I in 383 ordered that if willing tenants could not be
found for temple and civic lands, they should be compulsorily
allocated to ‘their old occupiers, the decurions or whoever else
they might be’.22 ‘ . ) o

The res privata continued to receive accessions, and it was part of
the duties of the department to see that these were duly claimed
and incorpotated. The emperozs still received gifts and bequests:
several of the estates given by Constantine to the Roman church
had been donated to him by his subjects. This source may well
have dwindled in the later empire. as the church became an in-
creasingly impottant rival of the emperor as a legatee. But the
Byzantine historian Zonatas states that in his day—the twelfth
century—it was still common form (among the aristocracy, it may
be presumed) to include in every will a bequest to the treasury,
and it may be the tradition was continuous.® -

The imperial government renounced its claim to certain cate-
goties of bona vacantia. Constantine ruled that the estate of a navi-
cularing who died intestate without heirs should pass not to the
imperial treasury but to his guild, and those of a decurion to his
curia. Constantius II enacted that in similar circumstances the
estates of soldiers should go to their regiment and those of coborsales
to the provincial offcium. Theodosius II allowed the guilds of
fabricenses to claim the bopa vacantia of deceased members, and
granted to the churches those of their clergy. These concessions
must have reduced the flow of bura vacantia, but they left the
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government’s claim to the largest estates, those of senatots and
higher officials, unimpaired.2*

Cases of escheat seem, to judge from the many references in the
laws, to have been rather frequent under the later empite. This was
partly because testamentary tules were cotnplicated and rigid, and
wills could be quashed on technical grounds; Symmachus as pre-
fect of the city had to deal with a case of this sort. The increasingly
disturbed condition of the empire must also have brought in its
ctop of escheats. Many owners must have disappeared without
trace in the barbarian raids and invasions, whether killed ot cap-
tured and sold as slaves far from their homes.25

Constantine, in deference to Christian sentiment, which applauded
celibacy and continence, rescinded the clauses of the Lex Papia Pop-
paea ‘which penalised the unmartied and childless. The govern-
ment’s claim to bona cadwca in the old sense thus lapsed, but later
emperors, from Theodosius I onwards, penalised Manichees and
other heretical sects by forbidding them to make wills or take
inhetitances or legacies, and thus created a new, and no doubt
profitable, source of caduca 28

The most important class of acquisitions in the later, as in the
earlier, empire was the propetty of condemned felons. The govern-
ment did not always exact its legal claims. It might, and apparently
faitly frequently did, restore confiscated propetty to a condemned
man ot to his heits as an act of grace. But apart from such indi-
vidual favours the later emperors also abated their regulat claims
somewhat. In 356 Constantius allowed the heirs of felons up to
the third degree, except in cases of treason and magic, to inherit.
This concession was, however, shortlived, being revoked in 358.
In 364 Valentinian permitted the children of felons to claim their
fathers® property, except in cases of treason. In 380 Theodosius
enacted complicated rules whereby if a felon were deported he
himself could retain a sixth, and near relatives 2 sixth ot a third of
the property, the treasury taking a half or two-thirds, while if he
were executed his sons and grandsons could claim the whole, and
his parents or more distant relations smaller portions up to a half:
treason was again excepted from the law. Later, in 426, the law
was simplified; henceforth the crown ceded half the property to
surviving children or grandchildren, except in treason cases.?”

This exception, which was steadily maintained, was important.
For it was under this head that the treasury made its gredtest hauls,
the huge properties of great generals or ministers, who like Gildo
or Heraclian were really guilty of rebellion, or like Tatian, Rufinus
ot Stilicho were branded as traitors when they fell from power.
Furthermore the number of offences for which death or deporta-
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tion was the penalty grew steadily, and total or partial confiscation
of property was frequently imposed as a sanction: thus it was
frequently enacted that the estate on which some offence was com-
mitted—a pagan sacrifice celebrated, a heretical service held, a
deserter harboured—should be forfeited, if the owner had con-
nived at the breach of the law.®

By the various concessions mentioned above the government
somewhat abated the scope of its legal claims; whether the number
and bulk of claims was greatly reduced is more doubtful. But what
is abundantly clear is that in practice many potential accessions
were not incorporated in the 7es privata, but were snapped up by
importunate petitioners. The government had no machinery for
detecting cases of bona caduca and vacantia, and it was left to private
informers (delatores) to bring them to light. It was also left to in-
formers to ferret out cases where crown lands had been usurped or
impropetly retained by private persons. Informers were unpopular,
and the government, in deference to public protest, frequently de-
nounced their activities. They were liable to severe penalties if
they failed to substantiate their allegations, and also if they made
a regular business of informing: by 2 curious tule, laid down in
380, they were liable to the death penalty if they lodged more than
two valid informations.®

Despite these dangers it is clear that informers were very active.
‘Their proper course was, according to a law of Constantine, pre-
served by Justinian, to bring their information to the advocatus fisci
of the province, who would then investigate the case and bring
the crown’s claim before the courts. It is evident, however; that
most informers preferred to sell their information to private per-
sons of influence, who thereupon simultaneously reported to the
res privata that the crown had a claim, and petitioned that the estate
in question be granted to them. Such petitions seem regulatly to
have been granted, subject to the condition that the petitioner
must produce the informer in court, and that the alleged claim of
the crown must be judicially investigated and proved. From the
frequency with which the emperors had to re-enact these rules it
would seem that petitioners often occupied the estate forthwith
without bothering to prove the crown’s claim. Petitions were also
frequently made E)r bona dammnatorun:, and frequently granted. This
was obviously a practice which lent itself to grave abuse: Ammianus
declares that Constantius II's nervous fear of conspiracies was
deliberately played upon by the great men of the court, who then
petitioned for the estates of the alleged traitors. Theodosius I
placed an absolute ban on petitions for bona damnaterum in 380, but
the government had not the strength of mind to resist the impor-
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tunity of suitors. In 4or it was enacted no petition should be ad-
missible until two yeats after the condemnation, and this rule was
re-enacted in 421.%0

The large volume of legislation on the subject suggests that the
bulk of potential accessions to the res i:;z'mm thus passed directly
into the hands of private suitors. We know of cettain prominent
exceptions. The vast estates of Gildo and Stilicho wete certainly
incorporated in the res privata, and no doubt the crown tended to
retain such very large estates which no subject would dare to ask
for: the magister militum Constantius did, however, by a single
petition secure the entire estate of Heraclian, which amounted to
2000 lb. gold in cash and lands of equal value, It seems strange
that the emperors should have acquiesced in this system, which
diverted into private hands property which legally should have
increased the resousces of the government. But it is cleat that they
were subject to immense pressure from importunate suitots. And
this being so it no doubt seemed mote economical, and was less of
a wrench, to part with property which the crown did not yet own,
than to grant land which was actually bringing in rent.%

The government recouped some of its loss by special taxes.
Constantius IT imposed on grantees of imperial lands 2 special levy
in gold and silver (collatio donatarnm possessionnm): this was remitted
by Jovian and Valentinian I when confiscated ptoperty was
returned to the ownet or his heirs. Honorius and Theodosius 1T
also from time to time imposed special levies on grantees. These
consisted of payments based on the rental value on a sliding scale
according to the length of time for which the estate had been held.
Thus under Honotius’ rules a grantee was exempt for the first five
yeats, during the next five years was liable to a yeat’s rent, and if
he had held the land over ten years to two yeats’ tent. Under
Theodosius II’s scheme he was immune during his first year of
occupancy only, and thereafter paid six months’ or one, two or
three years’ rent according as he had held the land for up to three,
three to five, five to ten, or over ten years,32

Eventually the government rebelled against the custom of giving
away all potential accessions to crown property. In 425 Theodosius
I enacted that petitioners must share their gains with the treasury;
after deducting the expenses of proving a claim, half the remainder
went to the suitor and half to the crown., Finally in 444 he altogether
prohibited petitions for bona caduca and vacantia (and also former
civic estates), and enacted that henceforth claims by the crown
should be adjudicated by the praetorian prefects, and that estates
successfully claimed should be divided equally between the three
treasuries, the area of the praetotian prefect, the Jergitiones and the
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res private. 'The prohibition of petitions was thereafter maintained
—it is reproduced in Justinian’s Code-—but one may legitimately
wonder whether the law was observed. If it was one may suspect
that the flow of informations on crown claims, no longer stimulated
by private greed, tended to dry up.3 i

The liberality of the emperors was not confined to grants of
claims. There ate frequent allusions to petitions for and gifts of
pattimonial, civic and temple lands. The res privata also from time
to time sold property outright. In 378 Valens ordered all imperial
house property which, owing to the negligence of rationales and
procuratores, was inn a tuinous condition, to be sold by auction, and
in 398 Honorius did the same in the West. In the eatly fifth cen-
tury the res privata was selling land at such a rfate that the emperor
had to call a halt ‘to prevent our eternal house being stripped of all
its patrimony by sales’. These fears were exaggerated. What with
grants and sales on the one hand, and new accessions on the other,
it is impossible to say whether the res privata grew or shrank; it no
doubt had its ups and downs, according as efnperors were parsi-
monious or lavish in their grants, and ruthless or clement in their
condemnations and confiscations, But it is clear that the res
privata remained a substantial department down to the sixth cen-
tury.®

It is nowhere stated to what objects the revenue of the es ﬁrz’mz‘a
was devoted. Apart from the maintenance of the personal house-
hold of the emperor, the sacrum cubicnlum, there were no regular
administrative expenses for which the department was responsible,
as were the Jargitiones and the practorian prefecture. The res privata
seems to have been regarded as a peculiatly personal fund which
was at the free disposal of the emperor, Being an autocrat the
emperor could, if he so wished, allocate money for private gifts
from the Jargitiones or the treasury of the praetorian prefects: we
find Constantine dgjivin largess to the clergy of Africa from the
former, and Arcadius charging a gift to the church of Gaza on the
latter, Conversely he could and did use the revenues of the res
privata for purposes of state: Valentinian III boasts that he very
frequently deputed the rents of his patrimony to public necessities.
But normal state expenditure was covered by the other treasuties,
and as a rule emperors drew on the res privata for personal bene-
factions.®®

Leo and Zeno emphasised the personal character of the res
privata by dividing it into two sub-departments, one at the dis-
posal of the emperor and the other at that of the empress. Anas-
tasius, though he abolished this distinction, seems still to have
regarded the res privata as a personal fund. This probably is the

i
i
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explanation of his establishing a new depattment, the patrinoninm.
The question is highly obscute, but we know on the one hand that
when Anastasius abolished the collatio lustralis he made up the loss
to the saerae largitionss from the res privata, and, on the other hand,
that the function of the newly created comes patrimonii was to ad-
minister ‘the private property allocated ot to be allocated to the
public treasury’. It would seem then that when Anastasius pet-
manently eatmarked a part of the revenues of the res privata for
public expenditure, he formally marked the change by the creation
of a new department to administer the estates transferred, and thus
implicitly claimed that the rest of the res privata remained at the
free disposal of the emperor.?8 ' s
The allocation of 2 major source of revenue to casual private
benefactions may seem extravagant, but it must be remembered
that open-handed generosity to his subjects was one of the cardinal
virtues of the good king as envisaged by the panegyrists, and
that public opinion strongly resented meanness in an emperot.
Themistius in his panegyric on Valens has some difficulty in ex-
plaining away his prudent parsimony, making at great length the
obvious point that lavish benefactions necessitate higher taxation.
Popular opinion is reflected in the stories told by Gregory of
“Fours about Justin 1I, who for his avarice was afflicted with mad-
ness, and his successor Tiberius Constantine, whose reckless
generosity was rewarded by the discovery of vast hidden treasures.
Regular grants in cash or kind were among the normal perquisites
of the members of the comitatus and of the palatine officials. It was
routine that no suitor left the imperial presence without a gift of
gold, and such gifts were on 2 truly imperial scale. A monophysite
monk named Mare, admitted to an’ audience with Justinian and
Theodora, was grossly offensive to them. Theodora nevertheless
ordered her sacellarins to hand him a gift, but Mare hutled it back
in her face. Those present were no less amazed at the bodily
strength of the athlete of God than at his strength of mind; the
gift was a hundred pound sack of gold.* _ ’
The res privata existed primarily to supply the land and the gold.
for the munificence traditionally demanded of the crown. For
the maintenance of the ‘sacred bedchamber” special groups of
estates were earmarked, known as the domns divina. - In the West
these estates lay in Africa, and always remained a sub-department
of the res privata; in the Notitia Dignitatum the rationalis rei privatae
Jandorum domus divinae per Africam 1s still listed among the officials
at the disposition of the comes rei privatae. In the East the dommns
divina was situated in Cappadocia, and passed between 390 and 414
from the control of the comes ref privatae to that of the pracpositus
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saeri cubienli. In 379 Theodosius 1 ordered that the ancient custom
should be revived whereby an official of the comes rei privatae was
annually sent to setve as princeps in the gffciunm of the comes donoram
per Cappadociam. In 390 he addressed to the comes rei privatae a law
dealing with extortion by the comes domorum. In the Notitia Dig-
nitatum the domus divinae still appear under the comes rei privatae,
but the domus divina per Cappadociam under the pracpositus sacri
cubicnli, One may suspect that the department had been recently
transferred, and that when the new entry was inserted the old was
not deleted. By 414 the change had certainly been made, for a con-
stitution granting remission of arrears was circulated to Musellius,
the praepositus sacri cubienls, “with respect to revenues belonging to
the sacred house’. This arrangement remained unchanged until
Justinian merged the office of comes domoram with that of governor
of Cappadocia Prima: the new proconsul remained responsible to
the praepositas for the domus divina3® :

Under Justinian the administration of the imperial lands was yet
further complicated by the creation of a number of swratores
dominicae domns, who, being of illustrious rank, must have been
directly responsible to the emperor. These officers first appeat in a
constitution of 531, which is addressed to Flotus, comes re privatae
and curator dominicae domus, Peter, curator dominicae domns of the
empress, and Anatolius, also cwrator dominicae domns. Other docu-
ments record caratores of particular estates or groups of estates, ‘of
the property of Placidia’, ‘of the property of Hormisdas’, and so
forth. The ‘divine house’ or ‘houses’ ate regularly coupled with
the res privata and the patrimoninm in Justinian’s Novels, and evi-
dently were to be found in all parts of the empire. Under Justin I1
their administration seems to have been concentrated undet a single
cnrator, but under Tiberius Constantine there is again a plutality of
curatores. 'The object and significance of this innovation are obscure.
It may be that the res privata had come to be absorbed by routine
expenses, and that the emperor therefore allocated to himself-—and
to the empress——a yet more personal source of income. Some at
any rate of the ‘divine houses” were apparently large groups of
estates which had belonged to a single owner and, when they came
into imperial hands, by bequest or confiscation, were kept together
as administrative units,?

In the latter part of the reign of Justinian there were thus six or
more independent and co-ordinate departments administering
various parts of the imperial lands. There was the old res privata
under its comes, the patrimoninm under another comes, the domms
divina per Cappadociam under the praepositus sacri cubicnli, the domus
dominteae of the emperor and of the empress under their several
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curatores, and finally, after the conquest of Italy, the patrimoninm
Italize, with its own comes. The revenues of one of these depart-
ments, the patrimoninm, were allocated to public expenditure, those
of another, the domus divina per Cappadociam, maintained the imperial
household. The rest so far as we know provided funds fot imperial
munificence. %

The comes sacrarum largitionum was the rationalis rei summag with
2 mote sonorous title, and carried on the latter’s functions. He
controlled the mints, the gold (and probably silver) mines and the
state factories in which arms and armour were decorated with the
precious metals. He collected such old money taxes as survived the
inflationary period, and other levies in gold and silver which wete
devised subsequently. He was responsible for paying the periodical
donatives in gold and silver which the troops received, and prob-
ably also the cash s#ipendia, so long as they survived, of soldiers and
officials. He also handled the collection or production of clothing,
and its distribution to the court, the army and the civil service.
This last function seems somewhat incongruous for a department
which otherwise was concerned only with revenue and expenditure
in coin and with the precious metals, and the reasons for which it
was assigned to the Jergitiones, and not, like the other levies and
issues in kind, to the praetorian prefecture, are unknown. One
reason may be that the state factories which produced a part of the
clothing had originated at a period when the 7es summa was the
main financial department. Another reason may be that the levies
of clothing were still under Diocletian paid for in cash and not,
like the apnona, simple requisitions.2

The structure of the offcdum of the comes sacrarum largitionum is
known to us not only from the summary notices in the Notitia
Dignitatum, with which we usually have to be content, but also
from a detailed schedule attached to a constitution of 384, which is
preserved in the Code of Justinian. In the former, ten principal
departments are named. The senior was the general clerical branch,
the serinium exceptornm. There follow the revenue department, the
scrininm canonum, and the accountancy department, the serinium
tabulariorum : these three between them, amongst their other duties,
controlled the state clothing mills and dyeworks, for which no
separate serininm existed. Another general purposes depattment,
not mentioned in the Notitia and presumably therefore of a sub-
ordinate character, was the serinium mittendariornm, from which were
drawn the messengers sent out to the provinces. Next comes the
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Serinfum numerorum, whose functions are uncertain; it perhaps main-
tained a record of the strength of the regiments (mwmers) of the
army with a view to calculating the sums required for donatives.
There follow two depattments concetned with gold, the serininm
anreae massae or bullion department, and the serininm anri ad respon-
sume; it perhaps dealt with returns of gold stocks in the diocesan
depots. Between these the law of 384 lists groups of technical staff,
the awrifices speciernm or goldsmiths, the awrifices solidoram who
minted the gold coins, and the engravers and other craftsmen
(senlptores: ot ceters artifices). Next comes the Serininm vestiarii saeri,
the department of the imperial wardrobe, which is followed in the
schedule to the law by the oficiales and the depatati of the wardrobe.
The scrinia argenti and a miliarensibus presumably handled silver
bullion and silver coin respectively, and the serininm a pecuniis the
copper currency. ‘The schedule adds the silversmiths of the court
(argentarii comitatenses) and the barbaricarii who ornamented arms
and arrour. 42 | 2
~ In addition to this central office the comes sacrarum largitionnm had
a large staff in the dioceses and provinces. Under Diocletian thete
had been a rationalis vicarins in each diocese, and in some dioceses
two; Egypt for instance, though part of Oriens, had its own
rationalis. In the Hast these diocesan rationales had by the timé of
the Notitia Dignitatum all been raised to the dignity of comites
largitionun, except in Egypt, whete the title was comes ¢t rationalis
summaram. In the West the development was different. Rationales
summaran survived unpromoted in the dioceses of Britain, Spain,
Gaul, and Five Provinces and Ttaly, and in the half dioceses of
Africa and Numidia, urbs Roma and the Three Provinces (Sicily,
Sardinia and Corsica), and Pannonia Primia with Valetia and
Noricam, and Pannonia Secunda with Dalmatia and Savia. But in
certain areas at any rate thete had been erected over the heads of
the rationales supetior officers with wider circamscriptions bearing
the title of comites largitionnm ot largitionalinm titulorum. 'The Notitia
records one for Ilyricum, one for Africa and one for Iraly, and we
know of another for Gaul. These officials, in addition to their
administrative functions, all had judicial powers in fiscal cases, and
possessed their officia and judicial assessors and bars of advocates.
~ The sacrae largitiones had a number of depots (hesawrié) in the
provinces, in which gold, silver and other goods (presumably
clothing) were collected and stored and from which they were
either issued locally or transmitted to the comitatus. These thesanri
wete also local audit chambers, where retiring directors of mints,
managers of state factories and collectors of tevenues had to sub-
mit their accounts. Their heads were styled praepositi (later comites)
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thesanrornm, and they were staffed by officials known as thesanrenses.
In the West the Notitia records three besanri in Illyricum at Salona,
Siscia and Savaria, four in Italy at Romme, Aquileia, Milan and
Augusta Vindelicorum, four in Gaul at Treveri, Remi, Lugdunum
and Arelate, and one in Britain at Augusta (London); none are
mentioned in Spain or Africa, but the omission is presumably
accidental. No details are recorded in the East: we happen to know
that Caesarius, the brother of Gregory Nazianzen, was praepositus
thesanrorum at Nicaea, and that there was a thesanrus at Philippopolis
in Thrace.# '

We hear in the fourth century of largitionales civitatnm ot urbiym
singnlaram, who were technically membets of the palatine gffizm.
It is hard to believe, as this would seem to imply, that in every city
of the empire there was an official of the largitiones, and they wete
no doubt posted only to important towns. Their functions atre
not known, but it may be conjectured that they were concerned
with the civic revenues which wete taken over by the Jargitiones in
the first half of the fourth century .45

Under the disposition of the comes sacrarum largitionnne were also
the pragpositi bastagaram, who directed its transport service, the
comites commerciornm or controllers of foreign trade, the procaratores
of the state linen and woollen mills and dyeworks, and the praepositi
of the factoties of barbaricarii: these last wete in the East transferred
to the master of the offices in the last quarter of the fourth century.
In the East there was also the director of mines in Illyticum {(comes
metalloram per Ilfyrican); in the West the corresponding official was
perhaps the comes auri. The Notitia also records a comes vestiarii in
the West, and magistri lineas vestis and magistri privatae in the East;
nothing is known of their functions.6 ‘

‘The largitiones teceived, as we have seen, a number of taxes,
some old, some instituted by Constantine, whose common charac-
teristic was that they wete levied in gold and silver. Among the
old taxes were the custom duties, which, being ad palorem, had
survived the inflation unscathed. On the frontiers of the empire
duty was charged on imports and exports at 124 per cent (actavas);
this is half the 25 per cent which was levied under the Princi-
pate. There had also existed under the Principate intetnal transit
dues at the frontiers of provinces ot of groups of provinces, such
as the guadragesima Galliarum (2% per cent). These probably sur-
vived: Symmachus in two letters protests against the exaction of a
quadragesima ot quingragesima on wild beasts imported from frontier
provinces to Rome by senators for their games—the tax should, he
asserts, be charged only on commercial dealers in wild beasts. In
addition to these there were the tolls levied by cities which
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Constantine appropriated for the state: some of these were harbour
dues, others seem to have been octroi duties levied at the city gates,
since peasants bringing in produce to pay their taxes, ot taking out
goods for theit own use ot for agricultural needs, were exempted.4?

According to a law of Constantine reptoduced by Justinian the
customs were to be farmed, being allocated by auction to the
highest bidder for terms of not less than three years. Decurions
were by a law of Diocletian, also reptoduced by Justinian, allowed
to farm the customs, acquiring temporaty immunity from curial
charges: they were excluded by Theodosius I in 383, except in the
diocese of Egypt, but this must have been a temporary ban, ‘The
collectors were sometimes known as conduefores but mote often as
praspositi vectigalinm; it is probable that, as under the Principate,
when voluntatry bids did not come up to the figure expected by the
government, the collection was assigned compulsorily.4

Another old tax was the amrum coronarium. This was an offering
of gold ctowns, in theory voluntary, but long customary, made by
the cities of the empite to the emperor on his accession and on the
quinquennial celebrations of that event, and also on such festal
occasions as triumphs. Being in gold and arbitrary in amount it
too survived the inflation of the denarius and was indeed in the
third centuty almost the sole source from which the government
obtained gold. It retained under the latter empite some traces of its
voluntaty otigin. ‘The collectors were forbidden to ‘look a gift
horse in the mouth’ by weighing and testing the putity of the gold
and exacting the deficit if the coins were not up to specification,
The amount was furthermore not fixed but depended on the dis-
cretion of the cities, no doubt stimulated by official hints. On
Julian’s accession, Libanius tells us, some cities offered as much as
1000 or 2000 solidi or even larger sums, but Julian refunded the
money and fixed 2 maximum of 7o solidi. Those liable to contri-
bute were normally the members of the city councils; one law
enacts that the landowners who were not senators were to pay.2-

Closely allied to the awrum coronarium offered by the cities was the
anrum oblaticium contributed on the same occasions by the senate.

The amount again was left to the discretion of the senate, but we-

learn from a letter of Symmachus that the senate received an un-

official intimation of what was expected: on this occasion the

amount was such that the house was struck dumb and prom;iltly
moved on to other business. As prefect of the city Symmachus

announced to Valentinian II the amount voted on his tenth anni- - o
versary, which was 1600 Ib. gold. This was, as Symmachus care:

fully explained, rather more than the senate had voted to Valén-
tinian 1 and to Valens on their decemnalia, or to Gratian on his
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fifteenth anniversary. All senators, whether resident in Rome or
not, had to subsctibe; those in Rotme paid at Rome, those in the
provinges locally through the censuales, who were after 397 assisted
by the provincial governors. The Constantinopolitan senate also
offered crown gold, but no figures or details are known.5

Of the new taxes the collatio glebalis or follis, instituted by Con-
stantine, was levied annually on all senators, Imwmnunity was very
sparingly given: in 428 the exempt list comptised only barristers
of the high coutts of the praetorian and urban prefectures, the
court physicians (archiatri sacri palatii) and some higher palatine
officials, who enjoyed senatorial rank during their service or on
retirement, the notaries, the decurions of the silentiaries, the
principes of the agentes in rebus and the proximi of the sacra serinia.
The tax was originally levied at three rates, 8, 4 and 2 folles, accord-
ing to the amount of landed property which a senator held. The
value of the follis was probably for the purposes of this tax equated
to 125 milliarenses, worth about 5 solidi. Even those who had ne
land were liable to 2 folles, until Theodostus I in 393, in response
to complaints from poorer senators, created a fourth class, which
paid 7 solidi only. Despite this the government in 398 ruled that
the glba was a tax not on persons but on property, and deduced
from this principle that land once burdened with it must continue
to pay it even if it passed to a non-senator ; this principle was main-
tained even when such land passed to the res privaza. The tax was
assessed by the cemsuales, to whom all persons entering the senate
had to make a full declaration of their property. It was also down
to 397 collected by them, after this date probably by the provincial
governors. The tax, though a negligible burden to such wealthy
persons as senatots usually were, caused a good deal of complaint,
and was abolished, with all arrears, by Matcian in the Eastern
empire, 5!

Another new tax instituted by Constantine was the collatio
lustralis (yovodgyvgor). It was, as its Latin name suggests, levied
every five years, on the accession and subsequent quinquennial
celebrations of each emperor; by the fifth century it was apparently
demanded every four years. As its Greek name shows, it was
originally paid in gold and silver, but from the reign of Valentinian
and Valens it was normally collected in gold only. It fell upon
negotiatores, by which was apparently meant anyone who made his
living by buying and selling or by charging fees. We know that
moneylenders and prostitutes came under the definition; doctors
and teachers were, on the other hand, expressly exempt. Land-
owners and peasants selling their own produce were declated
immune from the tax, and by a law of 374 rural craftsmen were
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exempted. Rural merchants however paid, and so did urban crafts-
men who sold their own products. A specific exemption was given
i 374 to painters, and veterans and the cletrgy enjoyed a limited
immunity. Veterans were by a law of Constantine excused tax on
the first xoo folles of their assessment; the limit was in 385 defined
as 15 solidi. The clergy scem at first to have been wholly immune,
but the ptivilege was limited by Constantius II in 356 to the poorest
class of clerics, the copintar or gravediggers: in 379 Gratian fixed
an upper limit of 15 solidi in Gaul and 10 in Italy and Illyricum. 52
‘The tax was assessed on the capital assets of mgotiatores, including
not only their tools and animals and slaves, but themselves and
their families: according to the late Byzantine chronicler Zonaras
a flat rate of 1 silver mwmmns was charged on horses, mules,
oxen and men. Those liable were entered on a list (matriculs) in
each city and elected from among themselves the mansipes who col-
lected the tax; this procedure is confitmed by a law of 399, which
states that it was the general practice in almost all cities. The only
clue that we have to the yield of the tax is that Edessa was paying
140 1b. gold every four years when Anastasius finally abolished the
tax, 58 . ‘
‘The anrnm tironicum, or gold levy in commutation for recruits,
was paid to the sacrae largitiones: it was normally at the rate of 25
or 30 solidi per man, So too was the commutation for military
remounts. In 429 Theodosius II ordained that the Jews should
hencefotth pay to the Jergitiones the contribution which all syna-
gogues had in times past made to the patriarch at Tiberias, and
that payments already made since the lapse of the pattiarchate
should be surrendered to the treasury: he also claimed contribu-
tions which came in from synagogues in the West. It is uncertain
whether the silignaticam, the tax of 1 siligna per solidus on all sales,
instituted in the West by Valentinian III, went to the largitiones ot
the arca of the prefects. Fines generally flowed to the largitionss
until the reign of Justinian, who assigned them to the res privara.5
It seems likely that the lrgitiones also received a money tax on
land assessed on the same basis as the amwona. In Egypt Maximin is
known from the papyri to have levied a tax in silver (payable also
in gold) on land, assessed on the same basis as the tax on wheat. A
law of 337 mentions gold and silver in addition to the tegular
tribute and garments as normal forms of land tax. A law of Julian
declared that immunity from capitatio included not only the levies
of foodstuffs (annona) and other dues in kind (species), but also
largitiones. A papyrus of the year 384-5 records the receipt by the
‘provincial gold buyer’, the local representative of the largitiones, of
gold assessed on acreage (yovods dgovgarioves). In 423 Honotius
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informed Rufinus, his comes sacrarum largitionum, that the abate-
ments previously granted to the subutbicarian provinces in levies
in kind (anmonarias functiones) wete to be extended to largitionales
titwli also. In sixth-century Egypt land certainly paid- not only
wheat and gold to the praetorian prefect’s account, but also gold
as canonica to the Jargitiones. In Ttaly too after the teconquest land
was taxed both ‘in canone praefectorum’ and ‘in largitionalibus
titulis’; both payments were here made in gold.

The amount received by the rgitiones was inconsiderable as
compared with that which went to the prefects. In an Hgyptian
document the former receives 22 carats, the latter 22} carats and
63 artabas of wheat: reckoning the wheat at its official commutation
rate of 10 artabae to the solidus, this makes the prefect’s share about
eight times that of the Jargitiones. In a sixth-centuty Italian docu-
ment the prefect’s canon 15 11534 solidi, the zsw/i largitionales 853,
an even greater dispropottion. The fifth- and sixth-century figures
may include in the share of the lzrgitiones commutation for gar-
ments, for this was a tax levied on land and by this period was paid
in gold.ss

’%he comes sacrarum Jargitionum was responsible for clothing the
court, the atmy and the civil service. Part of the clothing required
was supplied by the state factories under his control, whose organi-
sation and finance will be described latet, but a proportion, and
probably a large proportion, was provided by compulsoty puz-
chase or levies, assessed on the same basis 2s the annona; that is on
land and the agricultural population. In Diocletian’s time garments
were purchased in Egypt, compulsorily but at the prices (in
denarif) laid down in the Edjetum do Pretiis, that is theoretically at
their market value. ‘From a law of 377 it appears that in the diocese
of Otiens, except for the provinces of Isautia and Osthoene, gar-
ments were paid for in gold; as, however, a special tax in gold
(titnlns anri comparaticii) was levied on land in the same ares to
supply the price paid, the provinces concerned did not gain. Else-
whete the levy seems to have been a simple tequisition without
payment. The same law of 577 gives a full assessment schedule for
the Hastern dioceses. In Thrace one garment was payable for every
20 g Of capita, except in the frontier provinces of Moesia and
Scythia, wherte the rate was lower—one on 30 units. In Asiana and
Pontica the levy was likewise one garment for 30 units, in Egypt
and Otiens one for 30 jugs only, capsta not being taken into account.
For Egypt a papyrus preserves a more detailed schedule: one
chlamys on every 234 arurae, 1 sticharium on 175, and 1 pallium on
1925. These assessments worked out at very inconvenient frac-
tions for individual taxpayers, such as the 2% s#chariz mentioned

FF
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in a papyrus, and the fractional garments at any rate were no doubt
commuted by the collector for cash, with which he bought the
garments which he delivered to the government. The collection
was organised on the same lines as that of the annona, that is norm-
ally through the city councils, who elected sasceptores vestinum from
theit own number.58

By the end of the fourth century the issue of uniforms to the

army was already in part commuted for gold: in 396 the allow-
ance for a chlamys was raised in Illyricum from 2 fremisses to 1
solidus. Simultaneously the levy of garments was likewise com-
muted and by 423 was apparently all collected in gold. By a con-
stitution of that year five-sixths of the tax was paid through the
largitiones in clothing allowances to the troops, and the remaining
sixth to the state factories, which produced uniforms for recruits
and private soldiers. This law suggests that the state factories pro-
duced only about one-sixth of the total requirements of the state.%’

With its large diocesan staff it might have been expected that the
sacrae largitionss would have been able to administer the taxes which
it received. This was not the case, however. With one exception
the constitutions relating to the collatio Justralis are addressed to
the praetorian prefects, their vicars or provincial governors, and
according to Evagrius the assessment registets were maintained by
the serinia of the praetorian prefecture. The folfis and the anrum
oblaticinm were, as we have seen, assessed and collected by the
censuales of the senate, assisted where necessaty by the provincial
governors. The laws regulating the farming of the customs are
addressed to provincial governors: in Africa the vectigalia of Cax-
thage were supervised by the officials of the vicar., The levies of
clothing, aurnm tiromicum and other #itnli largitionales assessed on
land were made through the same machinery as the levies of
annona. > '

The provincial governors were in general responsible for all
largitionales tituli. They were in 382 ordered to appoint two chief
accountants (fabularii or numerarii) in their offices, one for the pre-
fect’s finance and the other for the Jergitiones, and in 408 separate
collectots general- (susceptores) were also established for the two
departments in each province. The comes sacrarum lorgitionam
guarded his interests in the provinces not through the diocesan
rationales, but by sending out palatine officials annually to each pro-
vince. These officials were regularly told not to take any part in
the collection—and as regularly, it would seem, did so, to their
great private profit—but only to supervise and stimulate the activity
of the governor and his officinm. By a law of Leo they had a voice
in the selection of the provincial swsceptores tituloram largitionalinm 5
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For the collection of the siliguaticum special arrangements were
made. It was enacted that no sale, whethet of teal property or
chattels, should be legally valid, unless the receipt fot the tax could
be shown. Special pracpositi were appointed by the central govern-
ment, in each province, it would appeat, for the several classes of
merchandise, and the provincial comcilia and city councils were
ordered to appoint market days in various places for different classes
of goods. No sales were permitted save at these markets, and the
pracpositi were thus enabled to attend personally at every trans-
action, collect the tax and issue the receipt,$

Apazt from the distribution of uniform or uniform allowances
the only regular outgoings of the largitiones were the military
stipendinre, the donative of 5 solidi and a pound of silver per head
made to the troops at the accession of an emperor, and the sub-
sequent quinquennial donatives of 5 solidi per head. The depart-
ment had also to provide precious metals needed for any public
purposes. Symmachus complained in one of his despatches that a
state carriage decorated with silver had been ordered at Rome, and,
as the largitiones had no silver available at the time, it was provided
from two Roman treasuties, the arz guaestoria and the aqueduct
fund, and from the stocks of private silversmiths. Fe asked that
the comes sacrarum largitionum should at long last refund the
bullion.

The imperial mints were managed by procuratores, who had to
produce guarantors on entering office, and present accounts on
leaving it. ‘The monstarii who staffed the mints wete, as under the
Pgmfslpate, imperial slaves; the senatus consultum Clandianum was
still invoked in 380 against women who matried them. They were
by the fourth century a hereditaty class, and some were evidently
quite prosperous. Licinius had to enact that they must remain
in theit condition and to forbid the grant to them of equestrian
rank, from the egregiate up to the perfectissimate. Julian con-
sidered that he had done the council of Antioch a favour by enroli-
ing in it the richest of the local mometarii, The mints were provided
with their fuel by levies in kind: the burning of charcoal for their
use was one of the sordida munera imposed on landowners, 62

The metal was provided by the government from various
sources. The copper must all have come from the tax in copper
(aeraria praestatio) which was levied from the ownets of metalliferous
lands. Some of the gold also came from mining and washing,
cither by the gold levy (amraria praestatio) paid by ownets of auri-
ferous land, or by the fixed annual tax (metallicus canon) paid by gold
washers and miners in the state-owned goldfields, or by compul-

soty purchase from miners and washers, who were obliged to sell
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all their product, over and above the tax, to the Jargitiones. Gold
and silver also eame in from confiscated or escheated estates
either in the form of plate ot of coin.5

The great bulk of the precious metals used by the mints was un-
doubtedly provided by the levies and taxes in bullion or gold and
silver coin described above. It had probably always been the prac-
tice of the imperial government to melt down and remint coins
received in tax: it would hardly have been possible othetwise to
maintain the constant stream of new issues. From the time of
Valentinian and Valens this became an absolute tule for gold. A
constitution of 366-7 enacts that all solidi received in tax wete to
be melted down in the provinces, and the gold sent up to the
comitatus in bar. This was a precaution against clipped or forged
solidi being passed by the collectors, but the frequent reminting
which the rule necessitated must have been an important factor in
maintaining the purity and weight of the solidus.%

Coins ate generally stated to have been a certain fraction of a
pound. Some of Diocletian’s gold pieces are marked & or O, to
indicate that they were 6o or 7o to the pound, and his silver is
similarly marked XCVI. The solidus was struck at 72 to the pound,
and oné fourth-century silver issue is stated in 2 law to have been
struck at Go. This suggests that the monetarii were issued with
pound bars and had to produce so0 many coins per bar. The rate
of production was probably, as in the state arms factories, regulated
by ordinance: Sozomen speaks of the monetarii of Cyzicus as being
bound to produce a stated annual stint of newly minted coins.’®

Coins were marked not only with the name of the mint of issue,
but with the number of the workshop (offinag) within the mint,
evidently with a view to checking malpractices. An author of the
reign of Valentinian complains bitterly of the dishonesty of the
monetarii, which resulted, he alleges, in large numbers of light-
weight solidi being in citculation. He implies that they sold such
coins on the side; the trick would presumably be to make morte
than 72 from the pound bar and sell the surplus. His proposed
remedy was to concentrate all mometarii on a desert island where
they could have no contact with the public. So drastic 2 measure
was not adopted by the imperial government, but the concentra-
tion of the minting of gold at the comitatns, which was carried out
by Valentinian I, may have been designed to check such leakages.
Coining was, of course, an imperial monopoly and forgery was
severely punished; particularly heavy penalties were imposed on
those who hatboured runaway monetarii and employed them for
this purpose. These rules applied primarily to gold and silver, but

the coppet was officially a monopoly also; a law of 393 prohibits
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the grant of licences to private individuals to mint copper. To
judge by the large number of amateurish imitations of imperial
copper coins which have survived, the law was not strictly en-
forced.%6

The mints were distributed over the length and breadth of the
empire. Under Diocletian neatly every diocese had a mint, and
some had two. In the West there were London (Britain), Trier
and Lyons (both in Gaul, with no mint for Viennensis), Carthage
(Africa), Rome (the suburbicarian diocese), Aquileiz and Ticinum
(both in Italy), and Siscia (Pannonia); Spain had no mint. In the
East there were Sardica and Thessalonica (both in Dacia), Hetaclea
(Thrace), Cyzicus (Asiana), Nicomedia (Pontica), Antioch and
Alexandria (both in Oriens), Some of these mints wete soon closed
down: by the end of Constantine’s reign London, Carthage, Ticinum
and Sardica had ceased to opetate. A few othets wete opened in
the same period-—Arelate in Viennensis, Sirmium in Pannonia, and
Constantinople. Not all these mints were in continuous operation,
and not all produced coinage in all three metals, but all produced
copper, and most silver and gold from time to time.87

This state of affaits lasted down to the reign of Valentinian and
Valens, who concentrated the minting of gold at the comitatys.
Henceforth, it would secem, the regular imperial mints (monetae
publicae) did not handle gold at all, and solidi were produced only
by the palatine offcium of the sacrae largitiones, which, as we have
seen, included the technical staff required. Gold coins were thus
issued henceforth from the imperial residences, that is, Constan-
tinople in the Hast, and normally Milan and later Ravenna in the
West, though neither of these two cities appears to have possessed
monetae publicae; both are omitted in the list of procuratores monetarum
in the Notitia. The only exception to this rule is that solidi were
produced at Thessalonica during most of the fitst three-quarters of
the fifth century. With gold thus concentrated at the capitals, when
the issues of silver petered out in the fifth century, most of the
mints issued copper only. From the reign of Anastasius the Eastern
provincial mints successively issued the new copper coinage, and
by Justinian’s reign Thessalonica, Nicomedia, Cyzicus, Antioch
and Alexandtia were all in operation in addition to Constantinople.
In the West the Ostrogothic kings continued to coin at Ravenna
and Rome, and the Vandals instituted a mint at Carthage. These
mints were taken over by Justinian on the reconquest. Solidi wete
issued from Ravenna, where a branch office of the sacrae largitiones
was established.58
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The production and control of the currency was one of the
majot functions of the comes sacraram largitionnm. Unfortunately
we are ill informed on the currency policy of the imperial govern-
ment, ‘Therte ate very few laws on the subject and the histotians
have little to say. In the main we have to divine policy from the
coins themselves.

On the evidence of his coins Diocletian planned a thorough
reform of the currency. From the beginning of his reign he re-
sumed, after a gap of many years, the regular issue of gold coins;
they wete marked with their weight, which was at first 70 to the
pound, later (from 290) 6o. In 295 he resumed minting silvet on
the same standard as the old pre-inflation denarius; here again the
weight, 96 to the pound, was marked on the coins. While he con-
tinued to strike coppetr on the same standard as the Aurelianic
mummi, from 295 he issued a new silver-washed copper coin of
much larger size, marked XX.1I like the old nwmmi. It may reason-
ably be presumed that Diocletian intended these coins to form a
cohetent cutrency like the awre/, denarii and sesterces of the Princi-
pate. The official relation of the two precious metals was fixed at
o4 ayrei to 1 Ib. silver, and 24 silver coins must therefore have gone
to 1 gold. The larger and smaller copper coins were probably
tariffed at 5 and 2 denarii respectively, and perhaps 5 of the larger
coppet coins went to 1 argenfens. ‘The aurens would have been
worth Goo denatii and the argentens 25.5°

If this reconstruction is correct, Diocletian drastically devalued
the pre-existing currency, reducing the Aurelianic sz from 5 to
2 denarii: he presumably hoped thereby to reduce prices. He cer-
tainly hoped with his new cutrency to stabilise prices. From his
edict of 301 we know that he failed to achieve the latter aim. The

reaso for his failute probably was that he continued to issue vast,

quantities of coppert coins, particulatly of the smaller denomination,
which were not even plated with silver. The result was that not
only did prices in general continue to rise, but that the gold and
silver coins rose above their nominal value. Even when he issued
the Edict on Prices Diocletian had to recognise the latter fact. He
fixed the price of gold, in bar or in coin, at 50,000 denatii to the
pound, a figure which yields no rational value for the awrens in
denatii (50,000 divided by 6o is 833%). It is evident that the gold
coins were alteady treated as bullion, and the same must have
applied to silver.” .

There followed a period of confusion. The Aurelianic mymnzus,
which had been reduced to 2 denatii, was retariffed at higher figures,
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reaching 25, and then again teduced by half; Licinius’ mummi are
marked 124, ‘Thereafter for a century and a half it is impossible to
trace the history of the copper coinage in any detail. In general the
coins deteriorate in size and quality, though thete are occasional
reforms: there was, for instance, one such in 348 when a better
series of issues was initiated. A law of 356 reveals a state of wild
confusion which may have resulted from this attempted reform.
The government had, it appeats, demonetised all earlier coins,
otdering their confiscation. Coins were being melted down and
there was widespread speculation; metchants were transporting
large quantities of coins by pack animal or ship and selling it like
merchandise. In 395 the government again attempted to demonetise
a larger denomination called the desargyras and declared only cen-
fenionales nummi to be legal tender. These centenionales were pre-
sumably the tiny pieces, weighing about 1 scruple (288 to the
pound), which wete the only copper coins issued by the imperial
mints in the fifth century until Anastasius’ reform.™

The gold and silver issues assumed a new impottance from the
last years of Constantine; the reason was without doubt the con-
fiscation of the temple treasutes which placed at the disposal of the
mints vast quantities of the precious metals. Constantine initiated
a new gold coin, the solidus, struck at 72 to the pound and thus
weighing 4 scruples or 24 silignae. A half solidus (semissis) and a
coin called 2 #remissis wete also issued; the latter was at first struck
at 1} scruples, but from Theodosius I’s reign at 13. The standard
silver coin (milliarensis) continued to be struck at 96 to the pound
until 348, when it was reduced to 144 to the pound. In 396 there
was a further reduction to 240 to the pound, and shottly after the
regular issue of silver was abandoned.”

It seems probable that the government was trying to run a
bimetallic curtency and that the changes in the weight of the silver
coins were made in response to alteration in the relative value of
gold and silver. The official price of silver in Constantine’s teign
appears to have been 4 solidi to the pound, and the contemporary
milliarenses would therefore have been tariffed at % solidus or
1 siligna. In 397 the official rate for silver was adjusted to 5 solidi
to the pound, and the new silver pieces just issued must therefore
have been tariffed at half a siligna. The milliarenses issued from
348 to 396, if they were intended to be equivalent to siliguae or
half séilignae, imply that silver was priced at 6 or 3 solidi to the
pound at this period. It would seem that the gold and silver ratio
fluctuated severely during the fourth century, and the government
found some difficulty in adjusting the coinage to the changes.
There is indeed some doubt whether the gold and silver coins
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maintained any stable relationship. Levies and payments are gener-
ally stated in the form of eithet so many pounds of silver or so
many solidi (or pounds of gold), occasionally as so many pounds
of silver plus so many solidi (ot pounds of gold): they are never
expressed in silver coins. The treasury would accept solidi in lieu
of silver (by weight) at the official rate prevailing, but not vice
versa. Eventually the government abandoned the silver currency
altogethet, save for certain traditional payments on festival occa-
sions, and concentrated on gold.”™

The relation of the copper to the gold coinage was even more
unstable. The facts are most cleatly revealed by the papyti.
Egyptians normally during the fourth and fifth centuties reckoned
and kept their accounts either in denarii ot in Alexandrian drachmae
{(which were no longer minted after 297 but sutvived as a monetaty
term, being equivalent to a quarter of a denarius); for larger sums
they sometimes used solidi or carats (that is siliguae). The papyri
show that there was a fantastic inflation of the denarius during the
fourth century., Prices rose to such 2 degree that in the most
trivial transactions they wete reckoned by the talent (6ooo drachmae
or 1500 denatii) or more commonly by the myriad of denarii. A
certain number of documents reveal the exchange rate between

the denarius and the solidus. In 324 about 4350 denatii went to .

the solidus. By the end of Constantine’s reign the price of 2 solidus
was about 275,000 denatii. In the latter part of Constantius II’s
reign it had reached about 4,60c,000. In a latet document it is
stated: “The solidus now stands at 2020 myriads: it has gone down.’
A yet later document yields a tate of 45,000,000.7

The denarii mentioned in the papyri were not of coutse coins,
but notional units of account. Even before Constantine’s time the
smallest copper piece was tariffed at 12} denatii, and the coins must
have been frequently retariffed at ever-increasing nominal values.
It is true that the size of the coins was progressively reduced and
that the number in circulation must have increased enormously,
but these factors alone would not account for so phenomenal a rise
in prices.™

In other parts of the empire people ceased to keep their accounts
in notional denarii, but instead reckoned in the actual copper
numtini, which they sometimes called denarii. We have very little
evidence on prices or exchange rates, but we know that in 445
Valentinian 111 decreed that solidi were to be sold for 7200 mummi.
Another monetary unit fairly commonly used, especially in Africa,
was the fo//is, which had probably otiginally been a putse of 1000
Aurelianic mummi and was accordingly valued in the early fourth
century at 12,500 deparii, It is known to have depreciated very

5
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greatly in the coutse of the century, pethaps concurrently with the
denarius,?® S

It is difficult to make sense of these extraordinary facts, and any
explanation must, in the absence of written documents, be con-
jectural. The Roman government, like most ancient governments,
was less interested in the currency as a medium of exchange between
its subjects than as a medium wheteby it collected its tevenues and
paid its expenses and stored up reserves. It is significant that when
Valens learned that private persons were getting their own gold
minted, he indignantly ordered it to be confiscated: the imperial
mints existed to supply government needs, not for the convenience
of the public. Diocletian’s organisation of the indiction meant
that henceforth the state covered its essential needs by levies and
payments in kind. Constantine’s creation of an ample gold and
silver currency enabled the government to collect certain taxes and
make 2 few payments in the precious metals, and to build up re-
serves in them, The old debased denatins currency thus became
supetfluous for government needs. So far as we know no regular
taxes were collected in copper from Constantine’s time; in Diocle-
tian’s day the capitatio was still apparently a money tax payable in
denarii, but after his time it was amalgamated with the ngatio and
paid in kind. Soldiers (including officers) still received their annual
stipendinm et donativare in denarit in Constantine’s reign and prob-
ably later; but this payment was by now pocket money only, and
the soldier’s main emoluments consisted of rations and uniform in
kind, and occasional donatives in gold and silver.”

‘The coppet currency thus ceased to matter essentially for public
finance: it became merely a medium of exchange between subjects
of the empite~—‘pecunia in usu publico constituta’ as it is called in
one law. Its depreciation, since it did not affect public finance, was
no longer after Diocletian’s time a matter of urgent concern, but
thete ate indications that the government tregarded the ftise in
prices as undesirable, and made spasmodic and ineffective efforts
to check it. The reform of the copper currency in 348 is probably
one such effort. A cryptic law of Valentinian I, ‘in view of the
diminution which is being effected in the valuation of the solidus
the prices of all goods ought also to decrease’, probably records
another attempt: the empetor had no doubt by decree enacted that
the exchange rate for solidi, that is the number of denarii payable
for a solidus, was to be reduced and had done so with the object of
reducing prices generally. The government does not, in fact, seem
to have inflated the denarius currency deliberately: the inflation
was something which occurred conttary to its wishes and was
beyond its control,™
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One basic cause of the inflation must have been that the govern-
ment annually minted and distributed large quantities of copper
coins, and withdrew none from citrculation by taxation. The volume
of the copper money thus constantly increased, and the purchasing
power of each coin cotrespondingly sank. This would have been 2
result entirely unforeseen by the government, for it was thought in
antiquity that the value of a coin depended entitely on its metallic
content and sank only if it was debased ot reduced in weight. The
government would therefore have gone on issuing copper coins
because it was customaty and because it needed considerable sums
to pay their stipendium to the troops, and when prices rose attributed
the rise, as Diocletian does in the preamble of his edict, to the
avarice of vendors.

* “This must have been the original cause which initiated the infla-
tionary spiral. The resulting rise in prices accelerated the move-
ment. The government put money into circulation mainly by
spending it, in wages and salaries to its employees and in payments
fot goods received or services rendered. But it probably also put
the copper cutrency into citculation by selling it for gold to money-
changers. This transaction was useful to both the government and
the public: it supplied the latter’s need for small change and enabled

the former to collect gold coins. We unfortunately know very
little of the mechanism of the operation. One of the official des-
patches of Symmachus alludes to a rather special case at. Rome.
From this document it appears that the guild of Roman morniey-
changets (collectarii) were under an obligation to: sell solidi to the
government in return for copper issued to them from the @rez
vinaria. The rate of exchange between the treasury and the money=- .
changets was fixed by governmental decree.. That between money-: - .
changers and public was regulated by miatket conditions. . 'The -
moneychangers natutally expected to make some profit on the .
transaction, that is to buy solidi from the public for a smaller aum-

ber of denarii thad that fixed by the treasury.™

The tise in prices disturbed both these processes of issue. The =~ ..
troops complained, as Diocletian’s edict reveals, that a single pur- -
chase exhausted the whole of their annual pay. The moneychangetrs
represented to Symmachus that owing to the gradual rise in the

price of gold they were operating at a loss and could not carty on.
The only remedy was either to fix prices by decree, which natorally
proved Ineffective, or to increase the military stipendinm and raise
the exchange rate for the solidus. This would involve substantially
increasing the issue of copper, unless the weight of the coins were
reduced or they were tetariffed at a higher number of denarii. It
would be not unnatural that the government should succumb to
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these temptations and the inflationary process would thereby be
progressively accelerated. '

By the fifth centuty the inflationaty movement seems to have spent
its force, ptobably because the mints reduced their output of copper.
The military s#ipendium seems by this period to have been abandoned
and the government was perhaps less anxious to buy solidi through
the moneychangers now that through commutation of levies in
kind it received much mote gold in taxation. Nevertheless the in-
flation had resulted in gross inconvenience to the public. There
were, it is true, gold coins of stable value for larger transactions
and for putting by as savings. But now that silver coins had ceased
to be minted, there was nothing between the gold and tiny copper
bits, of which several thousands went to 1 fremissis; and their
telation to the gold coins remained fluctuating.

Cutiously enough it was in the barbarian kingdoms of the West
that the fitst steps were taken to remedy this lamentable state of
affairs. From the beginning of the reign of Odoacer the mint of
Rome, appatently by authority of the senate, began to issue large
coppet coins marked XI.. About the same time the Vandal mint
of Carthage issued sim lar coins marked N X1.IL These coins wete
appatently known as folles and were cleatly multiple mumwi.
Smaller denominations, marked XX, X and V, wete also issued in
Italy, and in Africa half pieces and a few double pieces, marked
N XXI and N LXXXIII respectively. The relation of the new
Jesfol to the solidus is not known, but in Italy, if Valentinian III’s
rate of 7200 mumwi to the solidus still prevailed, the folis would
have been exchanged at convenient rates for the solidus (180),
semissis (9o), tremissis (6o) and even the siligna (7%). The cutious
figutes on the African coins are approximations to two-thirds, one-
third and one-sixth of 125 and would at a valuation of the solidus
at 7500 yield the same exchange rate of the fol/is to the solidus as
in Italy. If this was the original rate the fo/iis subsequently de-
preciated; documentary evidence shows that it stood at about 350
to the solidus at the end of the teign of king Gunthamund (484-
96). This implies a rate of about 14,400 nummi.30

In 498 John, Anastasius’ comes sacrarum largitionum, copied the
Italian system, issuing copper coins matked 40, 20, 10 and 5 (M,
K, I, E). The first series issued was considerably lighter than the
Ttalian, the follis being struck at thirty-six to the pound: it was
hence known as a fermncianus or third of an ounce piece, This series
was shortly followed by another of exactly double its weight, and
these coins were later slightly reduced (from eighteen to twenty to
the pound). Anastasius’ successors continued to strike at this
standard until in 539 Justinian temporasrily revived the heavy
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standard of eighteen to the pound. We know from Procopius
that Justinian about this time altered the exchange rate of the
follis to the solidus from 210 to 180. This suggests that Anasta-
sius’ heavy seties had been rated at 180 (that is 7200 mamwi to
the solidus). His fitst light series may have been based on a prevail-
ing exchange rate of 14,400 (such as is attested in contemporary
Africa), which he subsequently halved as an attempt to reduce
rices.8*
P The barbarian kings of Italy and Aftica also revived the issue of
silver coins. The Vandal coins were struck at £, 1 and 2 scruples
(576, 288 and 144 to the pound) and were marked DN XXV, DN
L and DN C. If, as is probable, the pound of silver was priced at
this time at 5 solidi, the unit DN (denarius ?) must have stood at
2880 to the solidus, and, since the contempotary rate for mummi
was 14,400, have been equivalent to 5 mummi. Justinian continued
the issue of silver coins in Italy after the reconquest. His coins

‘were struck at 240 and 480 to the pound and marked CN (250) and

PKE (x25). This implies a rate of 12,000 nummi to the solidus in
Italy, as against 7200 in the East. These silver coins wete for local
circulation only, and no attempt was made to resume the minting
of silver in the East until the reign of Heraclius.52

It would thus appear that Anastasius and his successors managed
to establish and maintain a copper coinage whose relation to the
solidus, though not absolutely fixed, varied only within reasonable
limits and could be controlled. This they presumably achieved by
not only maintaining the weight of their copper coins but limiting
their issue to what the market could absorb. The new copper
coinage was a great boon to the public and was watrmly acclaimed
by them. It must also have been a source of moderate gain to the
government, for it was a token coinage, tariffed at well above the
mint cost of the coins, and their sale to the public for solidi must
thus have yielded a profit.®?

The great achievement of the imperial government was to main-
tain a stable gold coinage. The solidus was never adulterated or
reduced in weight from Constantine’s time until the middle ages.

It was indeed in some ways regarded as a piece of pure gold weigh-
ing 4 scruples rather than as a coin. People spoke of the copper -

coins as money (pecunia) and when they exchanged copper for gold
ot vice versa said that they were buying or selling solidi. ‘The public
appatently disliked solidi of 2 small module and rated them at a
lower value than large thin specimens: they were from time to
time ordered to accept all full weight solidi as of equal value what-
ever their apparent size. In all transactions solidi were normally
weighed and, if clipped or worn; rated at minus so many carats:
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Julian ordered that there should be an official controller (zygossates)
in each city to weigh solidi.8

The gold cutrency increased in volume from Constantine’s time
onward; the vatious gold taxes (which might be paid in bullion)
no doubt extracted hoards and brought them into circulation. By
the fifth century there was apparently an ample stock of solidi
curtent. The government was able to commute levies and pay-
ments in kind into gold, and gold was used for all major private
transactions: even coloni paid their rent in solidi. Prices in gold
seem, so far as we can judge, to have remained stable. No sig-
nificant change can be detected from the fourth to the sixth cen-
tury. We possess a sufficient number of figures for prices of staple
commodities and for wages to estimate the purchasing power of
the solidus.

It is difficult to state a2 normal price for wheat, for wheat prices
were liable to violent fluctuations, according to whether the local
harvest was good or bad. The empire lived very much from hand
to mouth, and carried no substantial reserves from year to year,
so that 2 bad harvest immediately sent prices rocketing upwards,
to descend to normal equally suddenly if the next year produced
an average crop. Land transport was moreover so inadequate, and
where it was available so expensive, that a local surplus in one
area could not be used to supply a local deficit in another, unless
both were accessible by sea or inland waterway: and even in this
case the perils of winter navigation often held up supplies. Prices
might thus be at famine level in one area and normal or cheap in
anothet at the same time. Two anecdotes may illustrate these facts.
In the second quarter of the fourth century there was one yeara
shortage in Egypt, and wheat stood at 5 arfabae (about 16 medii) to
the solidus. Pachomius sent out 2 monk to buy for his monastery,
and he eventually found an obliging tax collector, who sold him
corn from public stocks at 13 arfabae (about 43 modii) to the solidus,
in the expectation of postponing delivery of the tax to the govern-
ment till after the harvest, when he hoped to replace what he had
illicitly sold at the cheap rate which would then prevail. Pachomius
repudiated this risky transaction, and had to buy at §} arabar (about
18 modii) to the solidus. In the reign of Valentinian I there was a
famine at Carthage, and the proconsul, Hymetius, sold wheat from
the public stocks at 10 modii to the solidus—a very high price, but
evidently below the famine market rate; he was able to replace
what he had sold next year, buying in the open market at 30 modii
to the solidus 88

Owing to the high cost of transport there was a considerable
standing difference in the price of wheat in a large town, where
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much of the supply had to come from a distance, and in the country
districts, patticularly in great corn-growing areas like Egypt or
Africa, To alleviate the famine in Antioch in 362-3 the emperor
Julian imported corn from neighbouring cities and sold it at 10
modii to the solidus, the same price that Hymetius charged at Caz-
thage a few years later. Later he had wheat shipped from Egypt
and sold it at 15 modii to the solidus. This price, he claimed,
might be regarded as normal at Antioch; he was no doubt ex-
aggerating to glorify his own achievement, but evidently wheat
was normally much more expensive in this great city than in the
Egyptian countryside, whete 15 modii was a famine price.8¢ ‘
In 445 Valentinian III fixed 4o modii to the solidus as the official
rate for military supplies in Numidia and Mauretania. The same
figure is given in a sixth-century document from Egypt, but 10
artabae per solidus is the mote usual rate in that province. In Egypt
market prices conform on the whole to the lower rate of commuta-
tion—twenty ptices in the papyri from the fifth and sixth centuries
average 12 arfabae to the solidus—and in rural Africa the price
may well have been as low. In Mesopotamia, Joshua Stylites quotes
30 modii as the rate prevailing in 495, before locusts and war pro-
duced 2 famine. The lowest price quoted is 6o moedii to the solidus
in Italy under Theodetic, but this occuts in 2 panegyrical passage;
wheat may perhaps have reached this figure in an exceptional
glut.37 e

by Valentinian IIT for Numidia and Mauretania was 270 Ib. to the
solidus; this is the cheapest rate known, but may well have been
fair enough in this area. In Italy in 452 the butchers’ guild of Rome

undertook to supply pork (on the hoof) at 240 Ib. to the solidus:
they could apparently buy it cheaper, as they agreed to allow the -~
government a bonus of 100,000 Ib. on a total purchase of 3,528,000 -

Ib. 'The butchets were, on the other hand, allowed to deduct 2o

per cent of the meat to make up for loss of weight during transit R
to Rome, so that at Rome the cost of pork would come to about:. .

200 1b. to the solidus. This was the official rate of commutation in:

the sixth century in Egypt, whete little stock was raised owing to' - a
lack of pasture, and meat prices were therefore abnormally high: - o0
a price of 120 lb. to the solidus is quoted in one sixth-century

papyrus.*®
For olive oil there are only Egyptian figures. These normally

range from 40 to 48 sextarii (pints) to the solidus; these pricesare = -

probably higher than in most provinces, for olives did not flourish
in Egypt. Fot ordinaty wine the official rate for Numidia and

Mauretania fixed by Valentinian III was 200 sextarii to the solidus, - - s

The price of meat varied somewhat regionally. The tate fixed .

THE CURRENCY 447

and the same official rate is found in the sixth century in Egypt:
these are both probably rather high prices as neither country pro-
duced much wine.® .

From the prices of these basic foods it is possible to compute
the cost of feeding a man for a year. A soldiet’s rations (annona)
were commuted in 445 for 4 solidi a year in Numidia and Maure-
tania. In the sixth century Justinian allowed s solidi in Africa, but
the rate in Egypt seems to have been 4. A number of ration scales
ate set out in sixth-century papyri. Even the more modest of these
are quite substantial—3 1b. bread, 1 Ib. meat, 1 pint of wine, one
tenth of a pint of oil per day. As 1 arfaba of wheat produced 8o Ib.
of bread, 1} artabae of wheat per month would be required, ot 133
artabae 2 year, which would cost at the standard Egyptian price 14
solidi. The meat and wine at the standard Egyptian price would
come to 1# solidi each, and the oil to about § solidus. The actual
cost of the rations thus wotks out at about 5} solidi in Egypt, and
the official commutation was not quite enough to cover it. The
same scale according to the African prices fixed by Valentinian II
wotks out at about 4% solidi without oil, for which no price is given.
Tt was certainly cheap in Africa, and could be safely reckoned at
1 solidus. Once again the official commutation is inadequate for the
full ration scale.®®

The ordinary working man did not of course enjoy so ample or
varied a diet as this. A man who in 569 indentured himself for
four years to be the personal servant of a bartister at Antinoopolis
stipulated for an annual allowance of 10 artabae of wheat and 4 of
batley, 12 sextarii of oil, and 24 cnidia (probably of 8 sextarii each)
of wine. This would cost a solidus for bread (about 3 Ib. a day,
but partly batley),  solidus, or a little more, for oil (s of a pint a
day), and under 2 solidus for wine (rather over } pint a day); total
about 2} solidi. The vety poor no doubt lived, as today in the
Levant, on little save bread, helped out with oil and fresh vege-
tables, which were very cheap, and could make do on say a solidus
and a third per annum, except in great cities, where wheat was sub-
stantially dearer. - Gregory the Great set aside 8o lb. of gold a year
to feed 3000 refugee nuns in Rome, which works out at slightly
under 2 solidi each, but he complains of the high cost of living in
the virtually beleaguered city.% .

Clothes wete comparatively expensive, like all manufactured
articles. The official commutation for a military chlamys was taised
in 396 from 2z remisses to 1 solidus, and the latter figure is sup-
potted by a papyrus account which prices 15 military chlamydes at 17
solidi. Civilian clothes were dearer. We hear of 2 monk buying 2
cloak for three solidi, and of another monk selling his second-
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hand for one, and when Pinianus, the husband of Melania the
younget, wishing to mortify the flesh, bought a cheap suit of
‘unbleached Antiochenes’ at Rome, he had to pay 2 solidus ot 2
tremisies for this humble attire. ‘The man who indentured him-
self at Antinoopolis stilgulated for 19 carats a year as his clothing
allowance. Cheap blankets could be bought at Alexandria eatly in
the seventh century at four to the solidus; in Rome at about the
same time Gregoty spent a donation of 15 1b. of gold in buying
blankets for the 3000 nuns; this works out at rather over a zre-
missis each 92

Anastasius made an allocation from the treasury of 6 solidi a
year each to the monks of a monastery which he founded in the
Jordan valley. 'T'his was liberal, seeing that his indentured servant
cost the lawyer of Antinoopolis about 3 solidi all found. An
Alexandrian bath attendant in the eatly seventh century is alleged
to have kept himself, his wife and two children on 2 salary of
3 solidi, and moteover to have given freely to beggars. This seems
impossible; he no doubt made something in tips, but according to
the story he was frequently in difficulties, and had to take odd jobs
in his spare time. Women and children were in antiquity supposed
to eat less than men, A Visigothic law assumes a child to cost
1 solidus a year, ruling that patents are entitled to redeem children
whom they have exposed by a payment of 1 solidus for each year
of the child’s age up to ten; 10 solidi is the maximum, as after that
age the children are deemed to have earned their keep by service
to their masters. Justinian fixed the price of 2 slave up to ten years
of age at 10 so/idi, no doubt on the same calculation.#3

By far the most important of the financial departments was that
of the praetorian prefects. They were responsible for the rations,
or later ration allowances (anmonae), which formed the bulk of the
emoluments of the army and the civil service, including the pala-
tinc ministries, from the highest ranking officers, the magistré
militum and the prefects themselves, down to private soldiers and
the humblest clerks and attendants. They were responsible like-
wise fot the fodder, ot fodder allowances (capitns), of officets and
troopers, and of civil servants who held equivalent grades. They
had to supply the cotn to feed the two capitals and some other
leading cities of the empire, and paid the mavisnlarii the freight
charges for sea transport. They had to maintain the public post,
furnishing the beasts of burden and their fodder, and the tations of
the staff. Down to the end of the fourth century they managed the
arms factories, and they continued thereafter to supply their raw
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materials and rations for the workers. They were responsible for
public works, in so far as these did not come under the care of the
urban prefects in Rome and Constantinople or the city authorities
in the provinces, or the army on the frontiers: roads, bridges, post
houses and granaries were their particular care, and for them they
levied the stone, timber and labour required.?*

These, the major and essential needs of the state, had all come
during the third century to be met by levies in kind (indictiones)
and forced labour (operae). It was Diocletian’s great achievement
to systematise and regularise these atbitrary levies (indictiones exctra-
ordinariae) into one general levy, the indiction, equitably assessed
on the land and the rural population. But though the indiction
thus became a regular annual charge, evenly distributed over the
empire, it did not become fixed. Unlike the res privatz and the
largitiones, which received rents and taxes at more or less fixed
rates, and could do little to vary their income, the praetorian pre-
fecture was expected to estimate the annual needs of the state, and
to calculate the rates of levy requited to meet these needs. In the
indiction it prepared in fact for the first time in history an annual
budget for the state. This arose historicaily from the fact that the
indiction was detived from indictiones made to meet needs as they
arose. It remained necessary so long as taxation was levied in kind,
for some of the goods levied, such as meat, were perishable, and
even for cotn, wine and oil, limitations in the supply available and
in storage capacity made it itnpossible to catry any large surpluses
over from year to year. Commutation to gold made it possible to
build up reserves, but the principle of 2 variable budget was now
established.9®

The task of the practorian prefects was thus not only more
onerous than that of the other financial officers, but more compli-
cated, in that they had annually to compute the needs of the state
in detail and calculate the rate of indiction required. In the fourth
century the task was further complicated by the fact that state re-
quitements had to be calculated not in money, but in the various
goods actually required, and separate estimates worked out for
wheat, batley, wine, oil and meat, to name only the constituents of
the annona and capitns. For this purpose the prefects naturally re-
quired large staffs of accountants, or seriniarii.

Little is known of the organisation of the financial side of the
prefect’s officium save for the Oriental prefecture in the fifth and
sixth centuries. Hete thete was a department (seriniam) for each
diocese—Thrace, Asia, Pontica, and Oriens (Egypt was still ap-
patently included in Oriens)—and also one for the city, one for
public works throughout the prefectuse, and one for arms, which

GG
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dealt with levies of raw materials for the fabricae. Under the
carious system of duplication of offices which prevailed through-
out the Otiental prefecture, each serinium was headed by two
numerarii, each of whom had an assistant (adintor) and an accountant.

(chartularins). Under these in the diocesan serinia wete tractatores '

(vowrsvral), who each handled the accounts of one province. For
each diocese there were also two officials on the clerical side of the
officium, known as cura epistolarune, who hendled financial corres-
pondence with its vicat. In addition to the serinia strictly so called
there were the departments of the comn purchase fund, which
bought additional corn for the needs of the capital, and of military
affaits, which calculated the ammonae of the troops. The prefect also
had his treasury, known as the ‘chest’ (ar72), which was appatently
divided into two departments, ‘the general bank’ (3 yeveer) rgdnela)
and ‘the special bank’ (§ v} zgdmsta). The significance of the
division is obscure: we only know that the department of the
special bank handled the assessment of the collatio lustralis. %

The otganisation of the Illyrian prefecture seems to have been
similar; we know that it bad four serinse, headed by mumerarii, one
for each of its two dioceses, Macedonia and Dacia, one for public
works (opera) and the fourth for t%()ld: this presumably handled
the gold reserve in the chest. Of the Italian and Gallic prefectures
we know nothing save that they had their mumerarii and curas
epistolarnm. Justinian’s new African prefecture had four financial
serinia under sumerarii, numbered one to four, as well as a serininm
arcae and a serininm operum.y

The prefects obtained their financial information and collected
their taxes through their vicars and the provincial governots. Each
vicar had a cura epistolaram and wumerarii, and each provincial
governor two aumerarsi, one of whom managed the prefect’s side

of the accounts, while the other, as we have seen, handled the

affairs of the Jargitiones. To handle the corn supply of Rome and
Constantinople there were, under the disposition of the praetotian
prefect of Italy, a praefectus ammonae in Africa, and undet the prae-
torian prefect of the East a prasfectus annonae at Alexandria. From
an eatly date the prefects made a practice of sending out annually
members of their own staff to each province to supervise and stitu-
late the governor’s financial activity, and in particular to speed up
the collection of arrears. Like their colleagues from the sacrae
Jargitiones they were frequently forbidden to take any part in the
lucrative business of collection. They were known by a variety of
titles. Canmomicarii was 2 common term, especially in the West. In
the East they were, it would scem, often known as #ractatores or
deputy tractatores, being regarded as local representatives of the
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tractator of the province at the head office. Those sent to collect
arrears were called compulsores (8gnedAsvral).?® S
We have little information on how the prefects made up their
annual estimates. The magistri militum and duwces sent in returns
(breves), the former annually, the latter every four months, of the
strengths of the units under their command; on these the calcula-
tion of military anmmonae and capitus were based. Similar returns
were presumably made for the gfftiz: as these were progressively
given fixed establishments, the figures became stereotyped—the
customary allocation seems often by the sixth centuty to have botne
little relation to the actual numbers of an gffcizm. T'he allowances
of officers and the higher civilian officials were fixed. The trequire-
ment of the eursus publicns must have been fairly stable, as each
rmansio and matatio apparently had its establishment of beasts and of
staff. The needs of the capitals would also have been predictable
on the basis of past yeats. On the collection side an uncertain but
fairly considerable allowance had to be made for arrears, which
were periodically written off by general indulgences. On this basis
the prefects were expected to make an accurate estimate to cover
the year’s requirements for their prefectures, and to levy an indic-
tion accordingly. - - ‘ -
They often seem to have miscalculated, with the result that sup-
plementary estimates and a superindiction were required. The
superindiction might be imposed by the prefect himself on the
whole prefecture: it will be remembered how Julian, as Caesar of
the Gauls, refused to sign a superindiction presented for his signa-
tute by Florentius, his praetorian prefect. On the other hand a
local emergency might tequire a superindiction for one diocese or
province. Constantius II forbade vicars or governors to act on
their own authority. - Normally no tax was to be levied except that
authorised by the annual indiction which the emperor signed. In
emergencies the provincial or diocesan administrators must refer
to the practorian prefect, who might in urgent cases authorise an
extra levy, and obtain the emperor’s confirmation of his action
latet, Julian tightened up this rule, allowing no indiction to be
made without his own knowledge, and insisting that all expenses,
includihg the carsus publicus, other transpott charges and the repair
of the roads, must be included in the estimates. Valens again enacted
that no extraordinary levies were to be made, and Gratian again
withdrew all discretionary power from his prefects, and insisted
that every superindiction must obtain the imperial signature.®®
The praetotian prefects naturally could not make provision for
every contingency and every local need, and despite all these rules
additional payments over and above the indiction persisted. Tt was
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always a valuable privilege, accorded to tenants of imperial lands,
senators or ilfustres, palatine civil servants, the church and othqr
favoured categorties, to be exempted from superindicta, extraordinaria
or sordida munera. The first two tetms, which are synonymous;,
were in the fourth century used to denote all payments ot services
over and above the camor annually fixed by the indiction and there-
fore included manera sordida. In two laws of identical tenor, issued
by Gratian in 382 and by Theodosius in 390, a distinction was
drawn; no immunity from swperindicta was henceforth to be per-
mitted (this virtuous resolution was soon broken), while exemp-
tion from munera sordida was still allowed to privileged classes.
By the former were meant general supplementary levies authotised
by the prefects, and local levies ordered by vicars, provincial
governors and city councils for special purposes. Munera sordida
were carefully defined; they comprised grinding corn and baking
bread for the troops, furnishing extra animals for the post and
hospitality for travelling officials and soldiers, burning lime and
providing timber for public works and producing craftsmen and
labourers for the same purpose, burning charcoal (except for the
mints and the arms factories), contributing to the expenses of
delegations to the emperor, the femonaria functio, and the mainten-
ance of roads and bridges. This last item was, however, often
excluded from the list, and was finally in 423 declared not to be a
sordidum munus but to be obligatory on all 199
There is evidence that the indiction did actually vary from
year to year. Julian duting his five years as Caesar of the Gauls
managed by careful accounting and efficient collection to bring
down the tax on each capwt from 25 to 7 solidi. Themistius declares
that in the East in the forty years from 324 to 364 the rate of the
indiction had gradually crept up to double its original figure, and
that Valens then stabilised and reduced it. A law of Honorius,
dated 416, suggests that by this date the basic rate of the indiction
had been stabilised at a customary figure, and that increases on
this figure, though included in the indiction, were classed as super-
indictions. This was an abuse, in that it meant that privileged
categoties of persons, who were immune from extraordinary pay-
ments, paid a lower rate of tax, and it was accordingly forbidden 101
It would seem, however, that in the early fifth century the rate
of tax, and therefore the amount due from each province, had been
more or less stabilised. Duting this period emperors not infre-
uently reduced the taxation of a hard-pressed province to some
?raction of its present or normal total. Thus in 413 Honorius
allowed the suburbicarian provinces to pay one-fifth of their old
tax and later, in 418, reduced the burden on Picenum and Tuscia
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to a seventh and on Campania to a ninth. In 424 Theodosius I1, in
response to the complaints of their delegations, scaled down the
tax of Achaea to a third and that of the other provinces of the
Macedonian diocese to 2 half' this reduction was permanent, being
still recorded in Justinian’s code. Valentinian ITI reduced the tax
of Sicily to a seventh of the current rate, and of Numidia and
Mauretania Sitifensis on their recovery from the Vandals to one-
eighth. In the last case the actual figures are specified in the law. 192

To wotk out the rate of tax for the year the prefect had to
divide the total amounts of the various goods required by the total
mumber of fiscal units from which they had to be levied. The
notion of this uniform fiscal unit of assessment was Diocletian’s
great conttibution to the financial organisation of the empire, and
his system, which has been described in the eatlier part of this book,
remained in principle unchanged down to the seventh century.
The ideal at which Diocletian appears to have aimed was to assess
all agricultural land, whatever its use, as olive yard, vineyard, atable,
or pasture, and whatever its quality, in uniform units of value,
called inge. Owing no doubt to the fact that the basic census was
carried out piecemeal at different dates and by different members
of the imperial college, and that it had to be based on existing sut-
veys, which varied regionally in their classification of land and in
their units of measurement, this ideal was not achieved. The ingum
of Syria was, it would appear, of a different value from the iugum of
Asiana, and the latter took no account of vatiations in the quality
of the land, which was classified only by its use. In other parts of
the empire the fiscal unit was, like the cenmtwria of Aftica or the
millena of Italy, merely an area of land and took no account of
either its use or its quality.108

The agricultural population was reckoned in capita, and here too
thete were regional vatiations. In Egypt males only counted, in
Sytia males and females were reckoned of equal value, in Pontica
one man equalled two women. The capat was thus, like the sugum,
a unit of assessment, whose value varied regionally and might be
changed: in 386 the rate of assessment in certain cities of Pontica
was reduced to four women or two and a half men per caput.
Valentinian 1 abolished the capitatio altogether in Illyricum, and
Theodosius I in Thrace. Animals were also reckoned in capita; the
rates are unknown 104

It is not certain whether Diocletian took the final step of equat-
ing the jygum with the capat for fiscal purposes, but this was cer-
tainly the practice in most parts of the empite from the early fourth
century onwards. Here again there were regional variations. In
Egypt the papyri show that tax was assessed on land separately,
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and if there was any form of poll tax it was not amalgamated with
the land tax, and it is likely that in Africa and Gaul the land tax and
poll tax were distinct.108 :

Every farm, from the smallest peasant holding to the great
estates of the nobility, was thus assessed at some fraction or multiple
of a ingum, centuria, millena, inlia or capnt, whatever was the fiscal
unit of land in the region: the accuracy of the valuation varied
greatly from region to region. In most areas each farm was also
assessed at so many capifa, according to the number of persons,
whether the owner himself, the adult members of his family, his
slaves or his free resident tenants, who cultivated the land: here
again there were regional vatiations in the assessment of men and
women. The animal stock of the farm was likewise valued in
eapita. These figures were then added together and formed the
total assessment of the farm.

The data were combined in various registers. Peasant holdings
were grouped by villages, and their total formed the assessment of
the village; we possess half the register of Theadelphia, a village of
the city of Arsinoe in Egypt, comprising a dozen owners and some
270 arwrae of land, and from another document we know that
‘Theadelphia was assessed at 500 ararae and 25 men, The land owned
by utban residents was registered under their names city by city:
we possess about a quarter of the urban register of Hermopolis,
comptising about 240 names holding something over 60,000
arnrae. By combining the village and urban lists, together with
civic and imperia] lands within the territory, the grand total of the
city would be reached. We happen to know that the Syrian city
of Cyrrhus was assessed at 62,000 #ga, of which 10,000 were im-
perial property. From the totals of its constituent cities that of the
province would be obtained, and from those of the provinces that
of the diocese. 08

To provide an equitable basis for taxation the census should
have been regulatly revised. Whatever may have been Diocletian’s
otiginal intention, it is clear that this was not done. Transfers of
property were, it is true, recorded by the city councils and the
cotresponding changes made in the polyptychs: the imperial
government had to legislate against conveyances being made with-
out transfer of tax liability, and ruled agreements to that effect
invalid. No systematic and regular revision of land values or popu-
lation figutes was, however, made; we have evidence from the
papyri that the assessment of Sabinus the censizor, made in 298-302,
was still valid in 348, and that of John, made before 524, as late as
565. Instead piecemeal reassessments were made from time to
time on demand. A revision might be demanded by a diocese or 2
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~ province through its assembly, or by a city, and even by an indi-

vidual taxpayer, if influential enough: this last practice was for-
bidden by Theodosius II and Anastasius. The government’s re-
sponse was to appoint a censitor, inspector (érontis), or peraequator
(Bswwmijc); as the last title implies, governmental policy was if pos-
sible not to lower the total assessment, but to redistribute it. Thus
when it was claimed that lands had gone out of cultivation, they
were not notmally written off but allocated to ownets of good land
who were made responsible for their taxes.107

The population figures on which the capitatio was based wete
also usually maintained at their original level, irtespective of
whether the numbers in a given estate or village had risen or sunk.
This appeats most clearly from laws dealing with conscription. A
consctipted colonns ceased to pay capitatio and after five years’ set-
vice gained immunity for his father, mother and wife. The land-
lord, however, was not allowed to claim reduction of tax (which
he paid on their behalf), if he could make up the number of his
registered tenants (censst/) from the ‘younger genetation’ (adsres-
centes) on the estate. The implication of the law is that the landiord
might well have more persons of taxable age on his estate than the
number registered in the books (indeed he might furnish a recruit,
who had to be 18 years of age, not from his registered tenants but
from the ‘younger generation”), but paid tax on the registered num-
ber only. If by the operation of the conscription law his real total
fell below that registered, he could claim rebate. Claims for tebate
on the score that coloni had absconded wete not, however, ad-
mitted: it was the landlord’s business to recover them, and he paid
tax meanwhile, though he could tecover it from the landlord who
had harboured his colowi if he could trace them. Villages of peasant
proprietors were similatly corporately liable for their registered
population; one law allows for transfers of liability from one
village to another, where one had grown and the other shrunk 198

The assessment figures were available in the office of the prae-
torian prefecture and would enable his staff to calculate, for in-
stance, that if A mwodii of wheat, B modii of batley, C sextarii of
wine, D pounds of meat were required in Pontica, and the total
inga + capita of the diocese numbered M, each sugnm ot caput must
be charged with § modii of wheat, & modii of batley, and so
forth. If the tax wete to be equitably apportioned throughout the
prefecture, separate calculations might be needed for the several
dioceses, whose assessment might be based on different units.
There is no evidence that any very systematic attempt was made to
equalise taxation exactly, but the schedule of rates of levy for vestis
cited above, which gives different rates for the various dioceses of
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the Eastern prefecture, suggests that some effort was made to pre-
setve an approximate balance. In some cases the basis of assessment
or the rate of levy was deliberately varied to give relief to dis-

tressed areas. Valentinian I and Theodosius T probably abolished .

the capitatio in lllyricum and Thrace with the object of reducing
the tax burden of these much ravaged lands, and in the schedule of
vestis the frontier provinces of Scythia and Moesia are charged at
two-thirds the rate applied to the rest of the Thracian diocese.
Account had also to be taken of the major crops produced by the
different provinces. Egypt was a great producer of wheat, and
supplied the cotn for Constantinople. A higher proportion of its
tax was therefore charged in wheat and less in wine and oil, of
which it produced less than, say, Asiana, which specialised in olives
and vines.1%

Having worked out the rates of levy on each fiscal unit in the
vatious products required, rates which varied from diocese to
diocese and from province to province and even from city to city,
the prefect, having obtained the emperor’s signature, circularised
the figures to the vicars and provincial governors. This had to be
done well in advance, so that taxpayers should have ample time to
learn what they would have to pay. In Egypt, where the indiction,
in the sense of the financial year, began on 1 July, the praedelegatio,
as it was called, had to be, according to a law of 436, posted in the
principal towns before 1 May. In other provinces, where the in-

diction was from 1 September, the date was presumably 1 July.

By Justinian’s day the time schedule had lagged and the practorian
prefecture had to publish the indiction in July or August, and
governors to post it in the cities of their provinces during Septem-
ber or October. The delegationss particulares specified the rates in
detail fotr each city, and naturally the totals also. It was now the
task of the zabnlarius eivitatis to make out demand notes for the
individual taxpayers on the basis of the local registers or
polyptychs, 110

The collection was as a rule carried out by curial officers, called
procaratores (Bmyehyral) ot susceptores (dmodexval, dmodexral), elected
by the city councils: they usually worked in groups, each group
being responsible for a separate item, meat, wine, batley and so
forth. These officers did not collect directly from the peasant pro-
prietors, but from the villages, which appointed their own internal
collectors under the supervision of the praspositi pagorum. During
the first half of the fourth century the collection of each city was,
at any rate in BEgypt, directed by an exactor civitatis, who was
nominated by the imperial government: but this officer later became
curial also and was elected by the council. Valentinian and Valens
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made a determined but fruitless attempt to transfer tax collection
from the curiales to honorati and ex-officials. In 383 the experiment
was tried in Pontica of dividing the collection, assigning the
tax of the great landlords to the provincial ¢ffzinm, that of the
humble to the defensor civitatis, and leaving the decutions only their
own tax: no more is heard of this arrangement. In 396 it was en-
acted in the East that the taxes on the estates of senators should be
collected by the provincial gfficium, but this experiment also proved
a failure; in 397 it was reported that half the tax on senatorial estates
was unpaid, and the cmdales were again called upon to collect,
Anastastus, on the advice of his financial expert, Matinus, intro-
duced the system of vindices. We are ill informed about the nature
of the reform, but it appears that a sindex was appointed for each
city, and that the men who offered to produce the highest payment
got the appointment. The vindex evidently used curial collectors
and acted as general manager himself. The expetiment was success-
ful from the point of view of the treasury, and though the vindices
wete most unpopular, the system was apparently maintained by
Justinian 111

From the point of view of the imperial government the advantage
of curial collectors was that not only wete the individual collectors
liable for the full amount of the tax, but that the council which
elected them underwrote their liability: 2 cutial collector was of
necessity a man of some substance upon whose property distraint
could be made, and if it should prove insufficient, the council had
to make up the difference. This 1s clearly stated in a papyrus docu-
ment, recording a dispute as to whethet one Taurinus had been
nominated exactor civitatis by the council: if he had, it was admitted
that the deficit must be apportioned according to the property of
each of the decurions.?*? o

In view of this lability it might have been expected that the
task of tax collection would have been unpopular. Cuticusly
enough, however, thete was a constant pressure from the officials
of the provincial opficium and from vicariani and praefectiani to take
part in the collection. The former were supposed to act as col-
lectors of arrears (compulsores, dnoryral) only, and the latter wete
sent down to the provinces to keep the provincial governors and
their offfcia up to the mark; but it was frequently necessaty to pto-
hibit their intervening in the process of tax collection. The tech-
nique of the canonicarii of the praetorian prefecture is vividly de-
scribed by Valentinian ITI. They produced ‘alarming demands for
numerous different taxes’: they put out ‘a smoke screen of minute
calculations involved in impenetrable obscurity’; they demanded
‘receipts for a long series of past years, receipts which the plain
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man, confident that he owes nothing, does not think to preserve’.
But the basic reason why they could make a profit out of tax col-
lecting was, as Majotian explains, that they terrorised both the

taxpayers and the curial and provincial officials, and that it was

impossible to obtain redress against their extortions save from
their departmental chief, the praetorian prefect, at the expense of a
joutney to the mwmitatus and heavy judicial fees. Another habitual
method of making a profit out of tax collecting was to combine
the functions of collector with that of money lender, and convert
arreats of tax into private debts, on which high interest was chatged
—with the further hope that the arteats for which the collector
had taken responsibility might ultimately be written off by the
government, 113
. The collection was from the reign of Valentinian T made in three
instalments at intervals of four months. The object of this pro-
cedure was probably to avoid ovetloading the transport system and
the storage capacity of the state granaries. When taxes in kind were
commuted for gold it was advantageous for the taxpayer, who was
not obliged to sell the greater part of his crops at one time, when
evetyone else was doing the same, thus obtaining poot prices, but
could space out his sales over the year,114

The collection did not end the task of the administration. The
goods collected had to be apportioned and deliveted to their te-
cipients. This was a highly complicated task as the troops who
consumed most of the anmona and capits were not distributed evenly
over the empire, but were either concentrated in the frontier pto-
vinces, of wete mobile forces which did not remain in one place.
It seems likely that every province was first charged with the main-
tenance of its own governor and his gffizm, and of the local stations
of the carsus publicus. The latter needed some regulation: in 365
the consular Anatolius reported that in the Suburbicarian provinces
fodder for the several post stations was arbitrarily demanded, and
laid down a scheme wheteby each city should provide fixed quan-
tities at predetermined dates, proper regard being had to the length
and difficulty of the journey., Frontier provinces also supplied
their tesident gartisons of lmitanei as far as they were able, Here
again efforts wete made to reduce transport to a4 minimum: forts
wete to be as far as possible supplied from neighbouring estates.
It was, however, inevitable that the ungarrisoned provinces in the
intetior of the empire should contribute something to feeding the
frontier armies.115

The machinery whereby the distribution of the amwnz was
cartied out was complicated and its detailed working is obscure.
Curial officers might, appatently, be called upon to deliver any-
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wherte within their province. In the papyri we find decurions of
Hermopolis at the extreme north of the Thebaid making delivery at
Syene at the extreme south, some 370 miles away. The deacon
Cyrus wrote to one Hermaion: ‘I have heard that you have been
nominated by the president elect as distributor at Syene. If you
have heard that your nomination has been confirmed, come here
quickly to catch the boats of the new indiction. Many have been
charged with wheat and barley to those parts from Antinoopolis as
far as Diocletianopolis and many loaded boats have passed.” In the
circumstances one can understand the alarm of another decurion
of Hermopolis, Achilleus, He writes to his friend Pimution:
“You wrote to me about the schedule sent by the rationalis about
goods for the annona. Try to get us nominated local distributors
of wine or meat (or only at Antinoopolis), so that we can stay at
home and not go abroad. We don’t want chaff, in case it is not
accepted and we are forced to pay its price. We want wine ot meat
at Hermopolis ot Antinoopolis, only those two. Don’t touch
batley.” Atrived at their destination the goods wete consigned to
2 public granary, under the chatge of a pragpositus horrei, likewise
a decurion, who doled them out to the quattermaster (actuarius or
optio) of the unit for which they were destined 118

Transport from one province to another was appatrently carried
out by the somewhat mysterious process known as pastus primeipils,
The retiting princeps of each provincial offfeinm, on piomotion to
the rank of primipilus, was charged with the burdensome task of
convoying the goods from his own province to the recipient army.
These officers were in addition expected to tip the dux of the re-
cipient area: Julian limited this perquisite to 5o lb. silver from all
the primipilares who delivered to one dux. From a letter of Libanius
it is known that the consular of Sytia at Antioch was responsible for
delivery of amnona at Callinicum on the Euphrates. From a law of
Theodosius I it appears that primipili from provinces in the Eastern
prefecture delivered ammona to the Illyrian prefecture, and from
another of Arcadius that primipilares ot the diocese of Asiana were
liable to the pastus: they had a long journey to the nearest
frontier. 1V '

There remained the regiments of the field army and the imperial
comitatys itself, which in the fourth century was often on the move.
The technique was to issue to these mobile bodies warrants
(epistnlae delegatoriae) entitling them to draw upon the revenues of
a given province which had a surplus. Units of the comitatenses and
palatini collected their annona through officers known as opinatores.
They were supposed to present their warrants to the provincial
governor concerned, who had to deliver within the year. He was
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often tempted to send the opinaror direct to the taxpayers and let
him collect his own goods for himself, 2 practice prohibited by the
imperial government.®

From the latter part of the fourth century both collection and -
delivery in kind began to be commuted for gold. The process

began in a modest way in the West with a law of Valentinian I,
enacting that Jimitansi should receive rations in kind for nine
months of the year and “prices’ for the remaining three. It seems
to have been complete in the West by the second quarter of the
fifth centuty. In 429 we find gpinatores collecting gold and not
foodstuffs in Africa, and from a novel of Valentinian I1I it appears
that before the Vandal invasion Numidia and Mauritania Sitifensis
paid all their taxes in gold. The same novel shows that anmonae and
capitns, both of the troops and of the dux, were commuted for a
fixed payment of 4 solidi. A novel of Majorian proves that in his
reign the land tax of Ttaly was paid entirely in gold. This remained
the rule under the Ostrogothic kingdom; when the government
required supplies in kind it obtained them by compulsory purchase,
setting off the price against the land tax due from the vendor. 110

In the Hast the process was more gradual and less complete.
‘The annonae of palatine officials were commuted to gold in 423, and
those of officers of the grades of spectabilis and clarissimus in 439,
but the rank and file of the comitatenses continued to draw their
rations in kind. Commutation of the land tax to gold was still in
436 a special privilege, sparingly accorded. Anastasius converted
the bulk of the land tax to gold, but still apparently collected in
kind what was needed for feeding the field atrmy. For he per-
mitted compulsory purchase of foodstuffs only in emergencies
and then by his personal authorisation, except in the special case of
Thrace, when the taxes in kind did not suffice for the maintenance
of the ttoops. Payment for these requisitions was made either,
as in Italy, by setting off the price against the gold tax, of, if the
price exceeded the tax, in gold coin 120

In Justinian’s reign a theoretical distinction was still observed:
between amnonae in money and annonae in kind, but both were alike
paid (at different rates) in gold. The indiction likewise prescribed
taxes in gold and in kind, but levies in kind might be commuted on
a price schedule laid down in the particslaris delpgatio of the pro-
vince. A series of warrants issued by the governor of the Thebaid,
entitling the quartermasters of militaty units to draw rations from
the village of Aphrodito, illustrate the artificiality of the system.
Some watrants are made out for so many artabae of wheat and so
many units (pounds or pints) of wine or meat; these may have been
paid in kind. But others are made out for so many artabae of
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‘wheat in gold’ and so many units of “wine or meat in gold’, and
the rates of commutation ate specified. The corn requited to feed
Constantinople (and Alexandria) continued to be actually collected
in kind1#22 .

In the East the commutation of levies and issues in kind into
gold did not at first simplify the accounting of the prefecture.
Annonae (and capitus) were commuted at a great variety of rates.
There were ‘money rations’ (aerariae annonae), which had a fixed
value of 4 solidi. Othet amnonae were commuted at the market
prices prevailing locally, others at special prices fixed for particular
areas, others at prices published annually by the prefectute for each
province in its particularis delegatio; there was also a special rate for
calculating the emoluments of the praetotian prefects, which was
applied to the salaries of some other officers. As the pay of all
soldiers and civil setvants was computéd in ammonae and capitus,
and these units varied in value according to the recipient’s regiment
ot officinn, the making up of the payrolls was complicated. The
salaries of the higher officers of state, both military and civil, were
likewise computed in gmnonae and capitus, and an individual officer
sometimes drew some of his annonae and capitus at one rate and
some at another, Justinian assigned salaries in solidi or pounds of
gold to the new posts which he created, but other salaries were still
in his reign calculated according to the old rules.122

The conversion of the land tax was also at first a complicated
process. The tax was in the fifth century, probably until Anasta-
sius” teign, assessed in kind and then commuted into gold on a five
years’ average of prices. Anastasius probably introduced the
simple system whereby part of the tax was assessed in gold and
part in kind, with rates of commutation for the latter fixed annually
for each province by the prefecture 1

The Western government seems to have avoided these compli-
cations, assessing the land tax in solidi or in ammonae and capitus at
the fixed rate of 4 solidi each, and calculating wages and salaries in
annonae and capitus of fixed value. In both halves of the empire
commutation to gold greatly simplified the collection and dis-
tribution of the revenue, and must have reduced the wastage of
perishable goods collected in excess of needs, and the unnecessary
transport of heavy goods. But most important of all it enabled the
prefecture to build up a reserve in gold, the arva prasfectoria. 'The
arca is first mentioned in 382, and became progressively more
important, until it became the principal treasury of the state. In
Leo’s teign its contribution to the expedition against the Vandals
was 47,000 Ib, gold, as against 17,000 Ib. from the Jargitiones 1*

The financing of public works is an obscure topic. The frontier
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fotts, still the responsibility of the praetorian prefects undet Dio-
cletian, had passed by the teign of Valentinian I to the care of the
duces of the trontier ;})Drovinces. The cities ‘were always responsible
for their own public

through the vicars and provincial govetnots, had to maintain roads
and bridges, the public granaries and post stations. The repair of
the roads and bridges was charged to all landowners, according to
theit jugatio and capitatio, and exemptions were rarely granted. The
same rule applied to other public works, but here immunities were
more freely granted. The actual work was apparently in the fourth
century performed by forced labour: the supply of workmen and
craftsmen was a sordidum manns to which landowners and villages
were liable. The supply of materials, such as beams and planks,
was also a sordidum wzunus, and so was the burning of lime. By the
end of the fifth century methods had changed. Public works were
financed from the money revenues, and corv’es were replaced by
hired labour. The auditing of the accounts of public works
remained a very lucrative function of the seriminm opernm of the
prefecture, 1%

Much as we know of the details of the fiscal organisation, our
information on broader aspects of imperial finance is disappoint-
ingly meagre. It is impossible to estimate either the expenditure or
the revenue of the empire at any date. On the expenditure side
we have for the sixth centutry various detailed figures. We know
the salaries of sundry high officers of state from the praetorian
prefect of Africa (at 1oo Ib. gold) to consulars of provinces
(at 448 solidi). We also know the ration allowance of a private
soldier (4 solidi) and the fodder allowance of a trooper (4 solidi),
and the donative of a private soldier (5 solidi every five years); his
clothing allowance was probably 1 solidus per garment, but we do
not know to how many garments he was entitled per annum. We
also know the global salary bills of vatious gffeia, from the prae-
torian prefecture of Africa (4149 solidi) to provincial offices at
such modest sums as 144 solidi. But the data are insufficient to
compile a comprehensive wages and salary bill, much less a total
of all expenditure. : .

On the revenue side we know the yield of two Western pro-
vinces. -Numidia in 445, after having its taxes reduced to one-
eighth of their previous total, paid (in direct taxation) 4200 solidi
and 1200 annonae and 200 capitys, commuted for 4 solidi each, that
is 9800 solidi in all. It must then before the Vandal invasion have

uildings, including their walls. The prefects, -
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paid 78,200 solidi ot rather over 1o contenaria of gold. Mautetania

‘Sitifensis from 445 paid sooo solidi and 5o capitus, and its normal

revenue must therefore have been 41,600 solidi or about 6 ses-
teraria. These were relatively poor ptovinces, but the figures seem
sttikingly small when compared with the 15 centenaria which
Roman senators of medium wealth teceived as their annual income
in gold. In the East we have some figures for Egypt under Jus-
tinian. In his thirteenth edict he states that it contributed 8,000,000
of wheat to Constantinople. He does not specify the unit, which
might be either the mwodins, the normal imperial measure for wheat,
or the arfaba (3% modii), the measure used in Egypt. It must be the
latter, for from contemporary papyri we know that four cities, two
large (Oxythynchus and Heracleopolis) and two small (Cynopolis
and Antacopolis), between them paid 760,000 artebae, and there
wete about seventy cities in the Nile valley and Delta. At the offi-
cial rate of commutation (10 artabae to the solidus) the value of
these 8,000,000 artabas of wheat was over 110 centenaria. Egypt
also yielded a considerable revenue in gold. No global figures ate
available, but Oxythynchus (with Cynopolis) and Heracleopolis,
which each paid 350,000 artabas (value 35,000 solidi), paid 24,000
and 22,500 solidi in gold as well. At another Egyptian city the
figures wete 25,3724 artabae (value 2537} solidi) and 2297 solidi
103 carats in gold, while at Antaeopolis the proportion” of gold
tax to wheat was substantially higher, 10,300 solidi to 61,670 arzs-
ba¢ (value 6167 solidi). Egypt may then have paid nearly as
much again in gold as in wheat, pethaps a total of zoo centenaria,
reckoning the whole tax in gold. The contrast with the African
provinces is striking.126

We have one figure only for the global revenue of the Eastetn
empire, and it is somewhat suspect and difficult to interpret.
Procopius in the Secret History alleges that in the nine years of
Justin’s reign 4000 centenaria of gold came into the treasury, thus
implying that the annual revenue was about 400 centenaria. Tt was
to Procopius’ interest to put the figure as high as possible, but in
relation to the Egyptian figures it seems at first sight rather low.
It may, however, be assumed that Procopius did not include the
value of the cotn levied to feed Constantinople, not probably other
taxation in kind. In Thrace it would seem that the bulk of the
taxes was levied in kind to feed the Danube armies and the same no
doubt applied to Dacia and to a lesser degree to Pontica and Oriens,
which fed the Eastern armies. As an estimate of the gold revenue
400 centenaria is perhaps not unreasonable. If the figure is cotrect
Egypt, which was certainly far the richest of the seven dioceses,
would have contributed about a fifth, and more than as much



464 FINANCE

again in corn. Of the other dioceses Thrace and Dacia would ha}re
paid very little in gold, and the remaining four, Macedonia,
Asiana, Pontica and Oriens, would have paid four-fifths of the gold
revenue between them, while the two last would have made a
substantial contribution in kind as well.1¥?

It so happens that the only two rates of land tax which we know
come from the same provinces. Valentinian IIT in 451 speaks of
‘the tax of 20 siliquae which are levied for each cemturia’ in Numidia.
Before the Vandal invasion the normal rate must then have been
6% solidi per centuria. From Egypt we have the full assessment of
Antaeopolis in the sixth century. The whole tax in corn and gold,
including all supplementary payments and fees, amounts to
61,674 artabae of wheat and 10,322 solidi on 51,655 ararae, neatly
all arable: vineyards come to 2578} and gatdens to 1600. This
works out at about 1} artabae and 43 siliguae per arura, or if the
wheat be translated into gold 7% silignae. About 183 arurae were
equal to 1 centuria, and the Egyptian rate of taxation was thus
equivalent to 58% solidi per centwria, or between eight and nine
times the Numidian rate. It must be remembered that the Nu-
midian figure does not include fees, which would have increased it
substantially, perhaps by 2 solidi, and that the Egyptian figure is
about a century later than the Numidian and rates of taxation may
well have increased in the interval, especially under Justinian, But
the contrast is in the main a measure of the greater productiv
ity of the soil of Egypt, which yielded 4 good crop every year
instead of an indifferent one every other year, if that. It helps
to explain the contrast between the global revenues of Egypt
and of the western African provinces %

It is noticeable how latge a propottion of the burden of taxation
fell upon agriculture. The taxes levied by the praetorian prefects
fell entirely on land, stock and the rural population. The urban
population, living within the walls of cities, was in almost all pro-
vinces immune from the capitatio. In an edict of the praetorian
prefect Zoticus (§x1-12) it is expressly stated that land only, and not
houses, gardens, or other goods, is entered in the census, and so
far.as we know tax was never [evied on house property save once:
in 405 Honorius ordered an emergency levy of one year’s rent on
all granaries, baths, workshops, shops, houses and rooms, and also
saltpans. The res prévata was fed by the rents of imperial lands, Of
the revenues which went into the /ergitiones the gold land tax and
the levy of garments were assessed on the same basis as the pre-
fect’s taxes, the gleba was a surtax on senatorial estates, and amram
oblaticium and coronarinm were levied from two categories of land-
owners, senators and decurions. Apart from the customs, which
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fell on all alike, there was only one tax which was not paid, ditectly

- or indirectly, by the peasants, the collatio Justralis. 1n othet words,

the entire expenditure of the empire, the cost of feeding and clothing
the army and civil service, the maintenance of the public transpott
system, the upkeep of the court and the food supply of the two
capitals, with the single exception of the donative to the troops,
was entirely borne by agriculture, and even the donative was partly
covered by indirect taxes and by levies on landowners, and only
in part by a direct tax on trade and industry,129

Some idea of the disproportion in the incidence of taxation may
be gained from the very few actual figures available. At the end of
the fifth centuty, Edessa, capital of the province of Osthoene and
presumably, since it lay on the trade route from Persia via Nisibis,
a town of some commercial importance, paid 140 1b. gold every
four years in collatio lustralis: this works out at 2520 solidi a year,
In the sixth century Heracleopolis, an Egyptian city with a large
territory, paid in land tax (including commuted wheat) 57,500
solidi, and Oxyrhynchus, capital of the province of Arcadia, to-
gether with its very small neighbour, Cynopolis, 59,500 solidi,
The figures are not exactly comparable, but they suggest that the
revenue derived from agriculture was something like twenty times
that derived from trade and industry.18¢

As will be argued in later chapters, this apportionment of
the burden of taxation probably corresponded roughly to the
economic structure of the empire. All the evidence goes to
show that its wealth was derived almost entirely from agricul-
ture, and to a very small extent from industry and trade. The
collatio Iustralis was an insignificant contribution to the revenue,
but none the less a grievous burden to the merchants and craftsmen
who paid it.

Taxation was, with a few minor exceptions, not progressive,
The peasant proprietor paid at the same rate for his little holding
as did the senator for his vast estates. Senators, it is true, were
burdened with the practorship, which, if not a tax, was an expendi-
ture enforced by the state, but this came only once in a lifetime, and
the obligatory expenditute was not very heavy in relation to the
wealth of senatorial families. Senators also were liable to the glhba,
which was a graded surtax, but of negligible weight. They also
had to contribute at irtegular intetvals to the awwm oblaticinm.
In the East, Marcian made the practorship voluntary and
abolished the glba, nor is anything said in Justinian’s Code of
the awrum oblaticinm. Thus after 450 senators in the Eastern
patrts probably paid no special taxes and wete subject to no
special burdens. 18

HH
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Another tax which fell on members of the upper classes was the
levy of horses and recruits on Aonorats, the recipients of codicils of
tank, This was made, according to'z law of 379, on the grant of
the codicils and thereafter every five years; the rate for those who
teceived the honorary rank of comes and praeses was two and three
hotses respectively. This regular tax does not seem to have been
maintained, but during the first half of the fifth century there were
sporadic levies. The last of which we hear was made by Valen-
tinian I in 444. It was nominally of recruits, but payable in
gold at 30 solidi per man and was graded: #ustres had to pay go
solidi, comites primi ordinis, ex-governors of provinces and the
like 3o solidi, and comifes of the second and third grade and
clarissimi 10 solidi. ‘The tax was aimed primarily at holders of
honorary rank, and actual or past holders of offices, and palatine
civil servants who had earned their rank by service, were usually
excused, 192

While there were thus some additional levies, none it would
seem of a very onerous character, on senators and others who held
codicils of rank, the upper classes enjoyed certain fiscal privileges.
All alike were liable to the regular indiction, apart from special
personal grants of immunity which were, it would seem, excep-
tional. Under Constantius II Datianus, a highly influential courtier
who was consul in 358, Husebius, the emperor’s father-in-law,
consul in 359, and Atrsaces, king of Armenia, received this privi-
lege; but Datianus voluntarily renounced it, and the emperor,
while confirming it to the heirs of Eusebius and to Arsaces, enacted
that no such grants should in future be given. Relief from the
indiction might also be gained by securing low assessment ot 2
favourable rate of commutation. This was, it would seem, 2 more
common abuse and caused appreciable loss of revenue. A law of
Theodosius 11, issued in 430, drastically reduced all such conces-
sions made since the accession of Theodosius Iin 379. By this law
when the reduction of assessment did not exceed 4oo zuge or
capita, half was allowed to stand, and when it was greater than 400,
the first 200 fuga or capita remained immune. These figures show
clearly that those who had obtained light assessments were great
Iandlords. The wealthiest landowners also enjoyed immunity from
supetindictions or extraordinarias and sordida munera, which formed
an appreciable addition to the regular canon.'38

The imperial financial machine was not by modern standards
highly efficient. Arrears were constantly allowed to accumulate,
and were at intervals written off by general indulgences. Julian, it
will be remembered, condemned this practice on the ground that
it favoured the rich who had sufhicient influence to postpone pay-
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ment, and penalised the poor who had to pay on the nail. This
criticistn -implies that under Constantins 1T indulgences were fre-
quently granted and covered recent asrears. If so the policy of the
imperial govetnment later became stricter, for the Codes and
Novels show that general indulgences were given at very long
intervals, and usually excluded several years immediately preceding
the grant.13¢ . '

In 401 Honorius’ government was exceptionally careful. Only
arrears up to 386 were remitted, those between 387 and 394 were
reviewed, and those from 395 onwards were to be collected. In the
East the administration was a little more indulgent under Theodo-
sius II. In 414 all arrears from 368 to 407 were written off; this
incidentally proves that there had been no general indulgence in
the East since the latter part of Valens® reign. In 433 the arrears of
408 to 427 were remitted, and there must have been another indul-
gence (not recorded in the Novels) eatly in the 440s coveting the
years 428-37. Marcian on his accession (450) temitted the arrears of
438 t0 447, which was ovet-indulgent. Inthe West, Valentinian IIT
was lax also, cancelling arrears up to 436 in 438, and up to 447 in
450; many powerful taxpayers who had held up payment for two
or three years must have profited. Majotian went even further,
temitting on his accession all fiscal debts up to the previous finan-
cial year, In the East the government had by Justinian’s reign
tightened up its policy again. Justinian, probably on his accession
(527); remitted arrears up to sz2. His next indulgence, which
covered the yeats 523 to 544, did not come until 553. Justin II
S(éori%after his accession (November 565) remitted arrears up to
560,

It would seem from this evidence that general remissions were
intended not so much to relieve the taxpayers as to clear up the
public accounts by writing off bad debts. "They chiefly benefited

‘the public by preventing ingenious officials from raking up

ancient claims against taxpayers who had failed to keep all their
receipts. To guard against this form of extortion Marcian ruled
that if a taxpayer could produce receipts for three continuous years
no eatlier claim was admissible,136 :

The expense of collection was undoubtedly high, in the sense
that the taxpayers paid very much more than the actual amount of
the tax which went to the treasury. Apart from outright cheating
and extortion by officials, who juggled with weights and measures
and the currency or took advantage of the simplicity and careless-
ness of the ordinary citizen to charge more than was due or exact a
second time tax already paid, there were a multiplicity of fees
(sportulae) payable to all the multifarious officials involved in the
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collection. Majorian was no doubt indulging in rhetorical exag-
geration when he stated that “whereas some fraction is paid into the
public account, the rapacious and all-powerful collector receives
double or more in fees’. But in another passage he teveals that the
authorised fees (remnnerationes) had been before his day consolidated
at 2 solidi per iugum or millena, and he himself, to compensate the
officials for the loss of various illicit fees which they had since in-
vented, added another § solidus. These additional 12 siliquae were
distributed (apparently in the same proportion as the 2 solidi)
4 to the curial and cohortal collectors, 1 to the exesstor, 3 to the
palatini of the largitiones and 6} to the pragfectiani. As the con-
temporary rate of tax was, it would seem, 7 solidi per millena, the
cost of collection came to neatly a third as much again. These 23
solidi (bina et terna) were still levied under the Ostrogothic
kingdom 237 '

The recotd of the Eastern government is far better in this re-
spect. Great efforts were made to keep fees down. Anastasius, for
instance, ruled that if a compulsor were sent to a province because its
revenue did not come in by the proper date, the fees and expenses
of the compulsor should be charged not to the taxpayers but to the
delinquent cenonicarins and the provincial offcinm, and if owing to
yet further delay it should be necessary to send a second compulsor,
his fees and expenses should be exacted from the first compuisor,
the canonicarins and the officium. The official scale of fees laid down
by an edict of the praetorian prefects in the late fifth century was
1 siligua per ingum (as against 6o siliguae in the West), which had to
satisfy the curial and cohortal coliectors and the officials of -the
Jargitionss and the praetorian prefecture 1%

By and large the system worked only too efficiently, squeezing

from the taxpayers despite theit constant complints an ever-
growing revenue, adequate not only to cover the mounting curtent
expenses, but even under prudent management to build up reserves.
Only when the barbarian invaders had occupied much of Gaul,
Spain and Africa did the government of Valentinian III fall into
financial difficulties, In 444 he declared that *from the revenue
which is with difficulty collected from the exhausted taxpayer
provision cannot be made for feeding and clothing even the old
army, not to speak of newly levied troops’. In the East, Theodo-
sius IT managed to pay heavy blackmail to Attila, and by Marcian’s
death a reserve of over 100,000 Ib. gold had been built up, nearly
all to be spent in the Vandal expedition of 468. Anastasius during
a reign of twenty-seven years, despite the Isaurian war, the Persian
wat, and the rebellion of Vitalian, was able to accumulate 320,000 1b.
gold, although he abolished the collatio lustralis and carried out an

e e
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important programme of public works. The machine was pethaps
too efficient. It raised a steadily mounting revenue which by the
reign of Justinian amounted to nearly a third of the gross yield of
the land. The depressing effects of this tremendous tax on the
empire’s main source of wealth, agriculture, will be discussed in a
later chapter.1%



CHAPTER XIV

JUSTICE

HE excellence of the Roman law is justly extolled: but it
I may be doubted whether under the later Roman empire its
virtues were obvious to the majority of the population. For
this there were many reasons.?ln the first place the law itself was,
down to Justinian’s great reforms, obscure and uncertain, and
riddled with archaic technicalities. ?econdly, the administration of
justice was excessively slow, largely owing to the wide latitude
given to appeal, { Thirdly, it was expensive, because of the heavy
court fees charged; especially in the higher courts, not to speak of
bartisters’ fees and of the long jonrneys and delays often imposed
on parties and their Witnessesfurthetmore, conflicts of juris-
diction were frequent, owing to the prevalence of special adminis-
trative courts and of the widespread right of praeseriptio fori, which
enabled vatious categories of persons to claim the jurisdiction of
special courts‘;'x astly, the judges who administered the laws were
not chosen fortheir legal learning, had a very brief tenure of office,
and were as a rule venal and subject to social pre‘sigre of intimida-
tion. o
Tt 18 unnecessary for the purposes of this book to discuss the
ultimate sources of the law. It will suffice to say that, as cited in the
courts and accepted by judges as authoritative, it consisted of two
patts, the writings of the classical jurisconsults and imperial
constitutions. The works of the jurisconsults were formidable in
their mere bulk. When Justinian’s commissioners were preparing
the Digest, they read close on 2,000 separate works, written by
about forty authors and ranging from short treatises on special
topics to great commentaties covering the whole field of law:
the whole material totalled 3,000,000 lines, or over twenty times
the length of the Digest. The average barrister, of course, did not
use a tithe of this vast literature, and many of the books were
exceedingly rare, and probably only accessible in the libraries of
professors and law schools. They were, however, authoritative,
and learned counsel could dig up opinions from obscure works
unknown and vittually unknowable to the court.!
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Most lawyers depended on a limited number of standard texts,
such as the Responsa of Papinian or Ulpian’s ad Sabinum, or on
handbooks of extracts from the leading authors. But, even if the
court confined its attention to these, the judge’s difficulties in
deciding a point of law wete not over, for the great jurists did not
always agree, and amateur judges could hatdly decide between
them. Annoyed by the perpetual wrangles of learned counsel,
Constantine deprived of their authoritative status Paulus’ and
Ulpian’s Notes on Papinian, which he said distorted rather than
corrected the great jurist. He also gave special anthotity to the
Sententiae of Paulus. In 426 Valentinian Il enacted the famous law
of citations. He reaffirmned the primary authority of four great
jurists, Papinian, Paulus, Ulpian and Modestinus, and raised
Gaius, the author of a hitherto not much regarded text-book, to
parity with them. He also allowed authority to the eatlier jurists
whom the five great men quoted, such as Julian, Scaevola, Sabinus
and Marcellus, provided that their texts, which often depended on
very old books, were verified by the collation of different copies.
Where there was a conflict of authority, the majority of authors was
to carty the day, and if they were equally divided, Papinian was to
have a casting vote. Only if he had made no pronouncement on the
issue, and the others were equally divided, did the judge have to
use his discretion, This rule has justly been regarded as the low-
water mark of Roman jurisprudence, but it did at least allow a
diligent barrister to tell his client what the law was—unless 2 more
ingenious opponent could produce an imperial constitution which
affected the issue.?

Imperial constitutions might take a variety of forms. Decreta
were judgments or rulings made verbally by the emperor when
trying a case in the high court. A few such decisions, excetrpted
from the minutes of the consistory, are preserved in the Codes,
but decreta seem to have been rarely cited in the coutts. Reseripta
were answers eithet to the questions (relationes or consultationes) of
judges, who asked for clarification of a legal issue arising in a case
before them, or to the petitions (Fbelli or preces) of private citizens,
asking for a ruling on some legal question which affected them:
it seems to have been quite a common practice to obtain a rescript
befote instituting proceedings. Rescripts were publicly posted, as
well as being delivered to the petitioners, and were therefore
available to lawyers even if, being unfavourable to the petitioner,
they were nevet produced in court. Down to the eatly years of the
fourth century at any rate, rescripts were an important source of
law; a very large number from the reign of Diocletian and his
colleagues survive in the Code of Justinian, and they must have
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formed the bulk of the matetial collected in the Gregorian and
Hermogenian Codes. A few of Constantine and Licinius and of
Valentinian and Valens are cited in legal works of the fifth century,
but they seem to have waned in popularity in the fourth century3

The reason why rescripts ceased to be regarded as authoritative
is plain from a number of constitutions which declare them invalid
if surreptitiously elicited contrary to the general rules of law. The
imperial chancery was too prone to yield to pressure from influen-
tial suitors who wanted the law to be altered to suit their special
case. This was no doubt why Arcadius in 398 declared that even
rescripts in response to consultationes should not be used as prece-
dents, and why the Roman senate in 438 shouted (twenty-one
times): “We beg that no laws be issued in response to petitions.
It may have been for similar reasons that in 426 the ministers of
Valentinian III denied the authority of precedents to judgments
made by the emperor in consistory. Justinian, however, indig-
nantly declaring that it was absurd to question the power of the
emperot, the sole fount of law, to intetpret its tules, restored the
authority of both decreta and rescripta as sources of law.4

There remained edicts (that is, public notices ditectly addressed
to the people at large), orations to the senate, and other /Jges
generales. These are somewhat difficult to define, and Valentinian
HT’s attempt in 426 to draw a distinction between general and
special laws is not very illuminating. Most laws were addressed
to the practorian prefects, who were instructed to circulate them
to the provincial governots, who in turn published them in the
cities. About these there was no doubt, but many laws were issued
to other ministers, because they primarily concerned their depart-
ments, and had no doubt been suggested by them, and othets were
directed to vicars of dioceses, rationales, proconsuls and even
ordinaty governots of provinces, usually, it would seem in response
to their questions on local problems. Other laws again were
addressed to provincial assemblies, cities and corporations, in
answer to their petitions. To these last Valentinian III denied
the status of general laws, but many are incorporated in the Theo-
dosian Code, and had presumably therefore been accepted by the
courts as of general application. It was thetefotre far from certain
whether any given law was applicable to all cases, or had local
validity only.?

Further confusion was caused by the divisions of the empire.
Theoretically all laws were issued by the college of emperors, and
were, if lges generales, valid throughout the empire. Actually the
laws of each emperor were promulgated only in the part of the
empire which he ruled, Libanius makes this very plain, He was
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personally greatly interested in the law regulating the succession of

~ bastards to their father’s estate, as his only son was the fruit of 2

union with a concubine. He was pleased when Valentinian changed
the law in favour of bastards, though it did not help him personally,
as he lived at Antioch, but was overjoyed when Valens issued
similar legislation. Though, however, in the ordinary way the
courts of one emperor ignored the legislation of his colleague or
colleagues, it was always open to an enterprising batrister to
produce a law issued in the other half of the empire, and the
courts could not refuse to admit its validity. Farly in Honorius’
reign Jews in the province of Apulia and Calabria claimed exemp-
tion from the ezria in virtue of ‘some law which has been issued in
the Eastern parts’. The Western government was much annoyed
by what is evidently regarded as sharp practice, and Honorius
abrogated ‘the same law-—if there be such—which is manifestly
harmful to my parts’ of the empire.

To imperial constitutions proper must be added edicts of the
practorian prefects. The prefects had no legislative power, but
they could issue authoritative interpretations of the law. Their
edicts were commonly cited in the courts, and several coilections
of them, made in the sixth century in the Fastern patts, are extant,
while some have been preserved amongst Justinian’s Novels.

Confusion was increased by the vety inadequate method of
publishing impetial constitutions. Desrefa were, so far as we
know, not published at all. They normally became known to the
legal wotld thtough the certified copy of the asta consistorii which
was issued to successful litigants; lawyers could no doubt also
obtain copies of the acfz on application. Rescripfa were, as men-
tioned above, posted at the place where they wete issued—that is
where the emperor happened to be at the time—but they were
issued in such large numbers that they can have hung only for a
matter of days, or weeks at most. Diligent lawyers apparently
employed cletks to copy those of interest. Othetrwise they became
known to the profession only by being cited by those who had
obtained them in subsequent legal ptoceedings, and thus appearing
on the record issued to the successful party; once again lawyets
could presumably get copies of the record for their own use on
application. Edicts and general laws were posted in all the cities
of the empire, and those of local application in the provinces or
cities concerned, but they cannot have hung for more than a few
months.®

So much for initial publication. No attempt was made by the
imperial government to publish a consolidated collection of im-
perial constitutions until the issue of the Theodosian Code in 438.
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Private enterprise had come to the rescue a century and a half
earlier. In the reign of Diocletian two lawyers, Gregorius and
Hermogenian, published collections of imperial constitutions.
The former issued his wotk in the Codex Gregorianus, in 291; it
appatently included all constitutions still current up to the date of
publication—some went back to Hadrian. The Codex Hermo-
genianus was, it seems, a supplement published in 295, containing
the legislation of the intervening years. Both these were, it should
be stressed, private collections with no official authority, and they
seem to have been later supplemented, equally unofficially and in 2
rather unmethodical way, with some mote recent enactments;
seven laws of 364-5 are quoted from the Hermogenianus.?

Owing to their great convenience, however, they were, in
spite of their unofficial character, accepted as authoritative by the
courts. The constitutions were arranged in them under titles by
subject matter, according to the traditional order of the legal
commentaries of the classical jurisconsults, and in each title the
laws were placed in chronological order. They seem to have been
bulky wotks. The Gregorianus was actually the larger, and in it the
titles were grouped in books. The Hermogenianus was arranged by
title only, but though smaller must have been a considerable
work—we possess 4 law cited as the 120th of the 6gth title. The
two codices were probably for all practical purposes an exhaustive
record of all imperial legislation up to 295, and certainly came to be
treated as such in the courts.20

After 295 imperial constitutions went on being issued thick and
fast, but for a century and a half no attempt was made either by
public authority or by ptivate enterprise to codify them. ‘The
result was that not only was there no collection available to the
genetal public, the legal profession, or the courts themselves, but
no authoritative record existed at all of what laws had been
promulgated. Amazing though it may seem, it has been abundantly
demonstrated from an analysis of the Theodosian Code that the
imperial serinia did not possess in their files copies of the laws
that they issued. It is clear that the commission which compiled
the Code found no material save of very recent date in the central
imperial archives, and had to draw on very miscellaneous sources
to find copies of the laws which it had been instructed to collect.
The offices of provincial governors and vicars, or those at any
rate which were more methodical and conscientious, copied con-
stitutions received and published into their files. It is evident
that the commission drew largely on the archives of the best
conducted provincial and diocesan offiia; hence the surprisingly
large proportion of laws preserved in the Code which are addressed
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to the proconsul or the vicar of Africa, or posted at Carthage.
Departmental ministers of the comitatus also kept files of laws
which affected their departments. The praetorian prefectures
would also seem, to judge by the large number of laws in the code
which are addressed to the prefects, to have kept tolerably good
tecords, but it may be that many of these laws were actually pre-
served in the archives of provincial ¢ffviz to which they were
citculated. The codifying commission had even to resort to private
collections made by professors of law, jurisconsults and practising
barristers.}

The confusion which must have reigned in the courts in the
fourth century and the early decades of the fifth may well be
imagined. Judges and barristers had no certain means of discover-
ing what imperial legislation had been issued on any topic, and
ingenious and learned counsel could surprise their opponents—
and the court—by suddenly producing an obscute constitution,
which they had perhaps come across in the record of some old
case where it had been cited, or had obtained from a colleague in 2
distant province, who had found it in the archives of the local
officium. In 429 the government of Theodosius IT decided that some-
thing must be done about ‘the mass of imperial constitutions, which,
sunk in a thick fog, has by a bank of obscurity cut off knowledge of
itself from human minds’. A commission of legal officers, under
the presidency of the praetorian prefect and former quaestor,
Antiochus, was instructed to collect all extant edicts and general
laws issued since A.D. 312. The codifiers were authorised to cut
out the preambles and epilogues and other superfluous verbiage,
and clarify the language and remove inconsistencies where neces-
sary, but wete specifically ordered to publish all laws which they
could find, whether obsolete or not. The laws wete to be arranged
in books and titles, according to the traditional scheme, and in
chronological order in each title. Whete one constitution dealt with
topics coming under several titles, it was to be cut up, and the
relevant sentences inserted under each title.12

It was intended that the commissioners, having completed this
task, should go on to compile from the three collections of imperial
constitutions and the relevant juristic literature a single com-
prehensive code of law. They appatently failed to complete even
their first task, for in 435 a new and larger commission, headed by
the same Antiochus, who was probably the moving spirit behind
the reform, was appointed with the task of compiling the new
Codex only; its tetms of reference were slightly enlarged to include
laws published ‘in certain provinces and places” as well 2s general
laws.1?
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The commissioners were not very successful in recoveting the
legislation of the first half-centuty of the period, and found great
difficulty in assigning dates to the early laws, but after two yeats of

work they produced the Codex Theodosianus, which was in 438

declared in both halves of the empire to constitute an aunthoritative
and exhaustive collection of all imperial legislation since 312. No
law issued since that date which was not included in the Code might
be cited; for earlier periods the authority of the Gregorian and
Hermogenian Codes was still tecognised. This must have im-
mensely simplified the lawyet’s task. One ambiguity was also
cleared up for the future. Henceforth laws issued by the emperor
of one half of the empire were not to apply to the other half,
unless officially communicated to the other emperor and promul-
gated by him. Nearly ten years later, in 447, Theodosius I sent a
batch of thirty-five new laws, or Novels, to Valentinian III, who
promulgated them in the West. Five of Matcian’s Novels were
also received in the West, and Anthemius published in his domin-
jons a law which Leo issued on his request. Some Eastern laws
thus became valid in the West. There was no reciprocity, however,
none of the Novels of Valentinian III or his successors being
received in the East.14

The Western Roman government in the thirty-odd years which
it survived after the issue of the Theodosian Code had little

leisure for legal reform, and in the West it was left to barbarian

kings to prune the still cumbrous bulk of Roman law. The most
ambitious measure of simplification was undertaken at the instance
of Alaric 11, king of the Visigoths, in 506. A shortened Code of
Law, known as the Breviarium, was then prepared by a commission
of lawyers and approved by a council of bishops and provincial
notables. It comprised a few laws from the Gregorian and Her-
mogenian Codes; a large selection from the Theodosian, omitting
obsolete laws and those concerned with the ministties of the central
government, which did not exist in Alaric’s kingdom; and many
of the post-Theodosian Novels, both those issued by Western
emperots and those received from the Fast. The texts of the laws
were copied in full, but a brief interpretation was added, explaining
the gist of the law in simple language. The works of the classical
jurisprudents were much more drastically purged, only simplified
and modernised versions of Paulus’ Sententiae and Gaius’ Institutes
with one chapter from Papinian’s Responsa being included. The

Breviarium became the sole anthoritative code of Roman law m the

dominions of the Visigothic kings. It governed only Roman
citizens and was supplemented by laws issued by the kings, which
applied both to their Gothic and to their Roman subjects, King
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Gundobad of the Burgundians also produced a Code of Roman

‘Law for his Roman subjects, but this was 2 very modest production,

consisting of forty-seven titles only, culled ftom the same sources
as the Breviarium. King Theoderic of the Ostrogoths issued an
Edict laying down 154 rules of law, but this was not intended to
supersede the existing Roman law, but merely to provide a simple
scletk of rules which could be enforced on Romans and barbarians
alike 38 '

In the East the task of reducing the law to a coherent system
of manageable bulk was left to a later date, but the task was
carried out in an infinitely more scientific and thorough way.
As soon as he came to the throne Justinian initiated the first step,
the reduction to one Code of the three existing Codes of imperial
constitutions and of the now large body of Novels which had
accumulated since 438. The commission appointed to perform
this task was instructed to eliminate all obsolete laws, and was
given wide discretion to alter the wording of the laws which they
did ‘preserve in order to bring them up to date. The wotk was
completed in a little over a year, and the first Codex Justinianus was
issued on 7 April 529. The emperor next pressed on with the much
more formidable entetprise, which had been projected by the
government of Theodosius II but abandoned, of codifying the
works of the classical jurists. A second commission was established
on 15 December 530, but already before this date much preparatory
work had been done by settling the major outstanding controver-
sies and by abolishing a number of obsolete institutions. The
commission worked with amazing speed, reading the vast bulk of
the classical literature, excerpting from it and fitting the excerpts
together to form a more or less coherent whole, all in three years,
The resulting work, the Digest, was issued on 16 December 533.
The great legal changes which had been suggested by the pre-
paration of the Digest had by this date already made the Code out
of date, and a third commissfon was appointed forthwith to revise
it. This commission produced the second edition of the Codex
Justinianus, which we possess, on 16 November 534.

Justinian—or perhaps rather Tribonian--had thus succeeded
in under six years in compressing the unwieldy mass of Roman law,
both juristic and statutory, into two volumes of reasonable size.
The work was not petfectly done, and a number of contradictions
and 2 good deal of redundancy still survived. But it must have
been an immense boon to the legal profession and to the public.
In the mere bulk of literature which had to be consulted, the
reduction was enormous. As we do not possess the Gregorian and
Hermogenian Codes, and have only a selection of the Novels issued
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after the Theodosianus, we cannot estimate what saving the Codex
Justinianus brought: but it certainly must have reduced the
imperial constitutions to a quarter or less of their previous volume.
The Digest, Justinian tells us, was rather less than a twentieth
of the previously surviving juristic literature. In the second place
the selected constitutions had all been arranged in one volume
under their appropriate titles, and the extracts from the jurisconsults
had similatly been grouped in titles. Thirdly, most obsolete matter
had been eliminated. Fourthly, controversial points had been
clarified and contradictions removed.

Nor was this all. The Roman legal system had grown gradually
by the accumulation of new rules, and the reinterpretation of the
old laws, and it had the defects as well as the merits of such a
system. It maintained 2 number of archaic distinctions which had
long ceased to have a real meaning, and it abounded in formal
technijcalities. Justinian’s lawyers took the opportunity to sweep
away this accumulation of legal lumber. It would be tedious to
enumerate the many changes made by Justinian, but two may be
mentioned as examples. In the classical law a sharp distinction was
drawn between the land of Italy and that of the provinces, and
different procedures of conveyancing and different rules of pre-
scription applied in Italy (and in cities which possessed the zus
Italicnm) and in the rest of the empire. Since Diocletian’s day Italy

had been assimilated in all other ways to the provinces, but these

archaic distinctions of land law survived till Justinian abolished
them, Under Augustus’ laws on manumission slaves only became
Roman citizens if freed by will or by the process of sindicta (which
could only be carried out before a Roman magistrate), and then only
if various conditions were fulfilled; otherwise the slave became 2
Junian Latin, This was a reasonable distinction when Roman
citizenship was a privileged status, but there was little justification
for its retention after all free inhabitants of the empire had been
made citizens. Nevertheless the old rules were followed and many
freedmen were denied citizenship on a mere technicality, until
Justinian abolished Lainitas?

The Code and the Digest were promulgated not only in the
Bastern empire but in Africa, Italy and the other Western pro-
vinces which justinian reconquered. A considerable proportion
of the citizens of the empire thus enjoyed for a while the benefits
of a body of law which was free from major ambiguities, up to date,
rationally arranged, and what was perhaps most important of all
for contemporarties, published in a form accessible to all. The
law of course did not cease to grow, and Justinian was particularly
active as a legislator, issuing upwards of 150 Novels after the

.\..
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publication of the second edition of the Code. Many of these were
administrative enactments, but a considerable number made further
modifications in the private law, and several were elaborate
codifying statutes, consolidating the law on various topics. It was
pethaps Justinian’s intention to crown his legislative work by a
third edition of the Code, in which these codifying statutes would
have replaced the existing series of constitutions on these topics,
and perhaps to strike out of the Digest the matter which was
rendered superfluous by them. If so, he abandoned the project.
His novels were never even collected in an official corpus, but
survive in various private collections compiled by lawyers.!8

At the time of Diocletian’s accession the empire was badly
provided with courts of justice, The jurisdiction of the municipal
magistrates, always very limited, had withered away, and even for
the pettiest cases the court of first instance was that of the provin-
cial governor, A few governors had judicial assistants—the prefect
of Egypt the iuridicus of Alexandria, the proconsuls of Asia and
Africa three and two legates respectively, and other proconsuls
one legate each-—but in the larger provinces particularly the
pressure on the govetrnor’s court was heavy, and litigants had to
undertake long journeys and suffer much delay. The governor
naturally could undertake the actual trial of the more important
cases only, and delegated the rest to iwdices pedanei, From the
governor appeals went up direct to the emperor. This again meant
very long journeys for litigants, and, owing to the congestion of
the imperial court, much delay. The emperor in his turn could try
petsonally only the most important cases, and for the rest made use
of delegated judges: in particular he made 2 standing delegation
of his appellate jurisdiction to his praetorian prefect. Diocletian
somewhat improved the situation by increasing the number of pro-
vinces: he thus both diminished the load on each governor and
provided the provincials with more accessible courts. As a
corollaty to this he discouraged the use of iudices pedanet by gover-
nors. He also decentralised the imperial appellate jurisdiction, both
by dividing the empire between two Augusti and two Caesars, and
also by delegating this jurisdiction over certain areas to provincial
governots: a governor of Syria is recorded to have received appeals
from the diocese of Oriens as the emperot’s representative (inmdex
sacrarum cognitionnm)

At the bottom end of the scale the first radical improvement
was the institution of the defensor civitatis. In the diocese of Oriens
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this office seems to have been already in existence before Constan-
tine conquered the East, and was certainly functioning under
Constantius I It was extended to the whole empire by Valentinian
and Valens. The defencor had jurisdiction in minor civil cases;
the limit, undefined in the Theodosian Code, was fixed at 50
solidi by Justinian in his Code. In 535 Justinian raised it to 300
solidi and forbade litigants to initiate suits of that value or less in
any higher court, The defensor also acquired a petty criminal juris-
diction and could arrest those accused of major crimes and remit
them to the governor. An appeal ran to the governor in all cases.
The defensor’s court must have been immensely useful in relieving
the provincial governor of a great mass of petty cases and have been
a boon to the humbler classes who could now obtain justice cheaply
and promptly in their own cities.20

Constantine created another local coutt by bestowing juris-
diction on bishops. In 318 he enacted that even if a case had
already begun before an otdinary court it could at any moment up
to the pronouncement of the verdict be transferred to a bishop,
whose decision should be final and be executed by the civil author-
ity. He laid down in this law that the bishop must hear both sides,
but he did not state that both parties must agree to the transfer
of the case. In 333 his praetorian prefect Ablabius raised this point
and received the sutprising reply that even if one party claimed the
bishop’s jurisdiction against the will of the other, the bishop should
judge without appeal. How long this state of affairs lasted is not
known—it can hardly have survived Julian. Episcopal courts are
not heard of again until in 398 Arcadius and in 408 Honorius
allowed bishops to try civil cases by the agreement of both parties;
their decision in such cases was final, like that of all atbitrators
chosen by the consent of the parties, and was executed by the civil
authority. The episcopal coutt was thus in its new form no great
concession to the church; Jews in fact were normally allowed to
settle their disputes in a similar way before their clergy.®

The bishops® courts were not always above suspicion. Silvanus,
when appointed bishop of Alexandria Troas in the early fifth
century, found that the clergy to whom cases were delegated were
making a corrupt profit out of them: he employed baptised laymen
of high probity instead., The bishops must also have been generally
ignorant of the law; some appear to have remedied this defect in
the sixth century by using professional barristers as assessors.
Nevertheless the episcopal court proved to be a very useful and
popular institution, as is shown by the complaints of Augustine
and others that they had to spend an inordinate amount of their
time on judicial business. Its procedure was informal and ex-
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peditious, and justice could be obtained in it on the spot without
charge. . )
T}%e imperial -appellate jutisdiction was radically reorganised
by Constantine, who regularly delegated it not only to the prae-
torian prefects, but to the urban prefect, proconsuls, vicars and
the comifes provinciarsm whom he from time to time substituted
for vicars. He received no appeals from the praetorian prefects,
who were thus supreme judges equal in this respect to the emperor
himself: they, as Constantine puts it, ‘may alone truly be said to
judge in the emperor’s place (vrce sacra)’. This technically remained
the rule in Justinian’s day, but as early as 365 parties who considered
that they had been wronged by the prefect’s decision could make 2
supplicatio to the emperor. From the other judges of appeal (vice
sacra indicantes) Constantine allowed a second appeal to himself.
The system created by Constantine was not seriously modified until
Justinian’s day. The prefect of the city of Constantinople was
added to the list soon after that office was created, and the Augustal
prefect of Egypt when Egypt became a separate diocese. Thus
besides the praetotian prefects thete wete the two prefects of Rome
and Constantinople, the proconsuls, the vicars, the Augustal

prefect and the only survivor of Constantine’s comites provinciarum,

the comes Orientis 23 ‘

It is not clear to which appellate judges, and at whose option,
appeal ran from the provincial governors, the ordinarii iudices.
In most dioceses the vicar (in Orens the comes, in Egypt the
prefect) probably received the majotity of the appeals from the
provinces subject to him. In those dioceses which had no vicar
but were directly administered by a praetotian prefect, appeals must
have gone to the prefect; but in other dioceses also the praetotian
prefects apparently had an appellate jurisdiction concurrent with
that of the vicar; othrwiese the praetorian prefect of the East,
whose dioceses all had vicars or corresponding officers, would
have received no appeals. The position of proconsuls was peculiar
in that they wete at the same time judges of first instance (indices
ordinarii) and judges of appeal (vice sacra indicantes) in their own
provinces. The proconsul of Affica received appeals from the
other provinces of the African diocese, thus having in them a
jurisdiction concurrent with that of the vicar. No othet proconsul
is known to have received appeals from outside his own province.2

The jurisdiction of the urban prefects was also rathet anomalous.
The prefect of Rome was judge of first instance in the city and for a
radius of 100 miles around it. Down to 357 he appatently rece;v;d
appeals from the whole of Italy, as well as from Sicily and Sardinia,
concurrently, it must be presumed, with the vicars of Italy and of

II
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the city. In that year Constantius withdrew a large number of
provinces from his authority, leaving him, it would appeat, only
Tuscia et Umbtia and Valetia, but in 364 the prefect was authorised
to receive appeals from the vicar of the city. The prefect of
Constantinople from 361 received appeals from a latge group of
provinces, Europe, Rhodope and Haemimontus in Thrace, Lydia,
Hellespont, Phtygia Salutatis and the Islands in Asiana, and
Bithynia and Paphlagonia in Pontica. The authority of the ptefect
must have been later reduced, for in 380 three of these provinces,
Bithynia, Paphlagonia and Phrygia Salutaris, were again put under
him, It is not known if the vicars of the three dioceses concetned
exercised a concurrent jurisdiction in these provinces.®

- A very wide latitude was given to appeals. The empetors were
most insistent that provincial governors must allow appeals against
their judgments, and threatened them with the direst penalties if
they intimidated defeated pasties ot ovetrode their protests. Only
in three instances could governors or other judges refuse an appeal.
Criminals convicted on confession or by manitest proofs were not
allowed to prolong their lives by appealing. Debtors to the state
could not thereby postpone payment. And appeals might not be
made on a preliminary issue, but only when the whole case had been
heard and judgment given. Since the lower coutts were, on the
whole, for teasons which will be explained later, very unteliable,
the imperial government was obliged in the interest of abstract
justice to insist on the right of appeal, checked only by fines on
frivolous appellants. But the practical result, since the distances to
be coveted wete so latge, the delays in the higher coutts so inter-
minable, and their fees so heavy, was to weight the scales of justice
in favour of the rich.%

Justinian made considerable changes in the system of appeals.
When he reconquered Africa he did not re-establish the vicar or the
proconsul, but created a separate praetorian prefecture for the old
diocese together with Satdinia and Cossica. Henceforth the appeals
from this area all went to the praetorian prefect of Africa, and
thence (by supplicatio) to the emperor. Sicily was aftet its recovery
placed under a praetor, from whom appeals lay direct to the quaes-
tot of the sacred palace. In Italy the old arrangements seem to have
been preserved after the reconquest. In the Eastern part of the
empire Justinian carved out of the old praetorian prefecture of the
East what was virtually a new praetorian prefecture, under the
quaestor of the army. He had under his authotity the provinces
of Scythia and Moesia Inferior, and of the Islands, Caria and Cyprus.
This curious group of provinces was chosen for reasons of logistics,
and it soon proved highly unsuitable for judicial purposes.
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Moved by petitions from inhabitants of Caria, Rhodes and Cyptus,
who- found it very inconvenient to catry their appeals to the
Danube, where. the quaestor of the armies normally resided,
Justinian enacted that he should hear appeals only from Scythia and
Moesia, and that appeals from the other three provinces should,
unless he happened to be at the capital himself at the time, go to his
representative at Constantinople, sitting with the quaestor of the
sacred palace.? ' - : 3 '

Justinian also carried out important reforms within the praetorian
prefectute of the East. It appeats that by his day the appellate
jutisdiction of the vicats, the comes Orientis and the Augustal
prefect had fallen into decay and that appeals from the provincial
governots, even in minor cases, went always to the praetotian
prefect of the East, doubtless because his judgment was, except
for supplicatio, final, whereas from the appellate jurisdiction of the
vicats and other iudices spectabiles yet another appeal lay to the
emperor. To prevent all cases coming to Constantinople, Justinian
laid down that in suits not exceeding the value of 500 solidi (later
raised to 10 lb. of gold o 720 solidi) the appeal must go to the
Spectabiles indices, who would give final judgment without further
appeal. Thus only the more important cases would come up to
Constantinople, either direct from the provincial governors to the
praetorian prefect, or from the spectabiles iudices to the imperial
high court. This reform apparently did not apply to the Thracian
diocese, where the vicar no longer existed. It was pethaps less
necessary in that diocese, s in its two northern provinces appeals
ran to the quaestor of the army and in the three south-eastern
provinices to the prefect of the city of Constantinople 28

Justinian also in the course of his reform of provincial govern-
ment greatly increased the number of governors of spectabilis grade
in Asiana, Pontica and Oriens. In all, eleven governors of
spectabilis rank wete created in addition to the proconsul of Asia,
the comites of Phrygia Pacatiana and Galatia I (who replaced the
vicars of Asiana and Pontica) and the comes Orientis. Most of these
took appeals only from their own province (which was sometimes
two old provinces combined), but four, the proconsuls of Atmenia
I, Cappadocia and Palestine, and the comes of Armenia 111, from
two provinces, their own and another adjacent to it. The object
was no doubt to populatise the intermediate courts of appeal by
making them more teadily accessible to litigants.2®

Justinian’s reforms resulted in a rather complicated scheme of
appeal courts, but they had the great merit of clearing up the
chaos of concurrent and often conflicting appellate jurisdictions
and. of defining cleatly the competence of the intermediate and of



'- 484 JUSTICE

the supteme coutts of appeal, and thus preventing the latter from
swallowing up all the business of the formet. Henceforth minor
cases had to go to the intermediate appeal courts, and could go no
further. Thus the supreme courts at Constantinople were relieved
of the vast mass of petty litigation which had hitherto congested
them, and poor litigants no longer had to suffer the long delays and
the heavy expenses—often, as Justinian says, exceeding the sum at
issue—of appeals to Constantinople, but could have their cases
finally settled in an appeal court in the neighbourhood.30

The somewhat complex system of courts hitherto described
administered justice in the ordinary run of cases, both civil and
criminal. In addition to them there was 2 luxuriant growth of
special courts, which handled particular categories of cases, usually
of an administrative character, or cases in which the parties, ot one
of them, usually the defendant, belonged to a privileged group.
Some of the regular courts also possessed special jurisdictions out-
side their normal competence.

It was an old principle of Roman government that all magis-
trates possessed jurisdiction in disputes arising out of their sphere
of administration. Thus the cwratores aguaram bad from their
institution been given judicial authority to settle disputes, whether
between citizens or between citizens and the state, concerning
water rights or the infraction of rules protecting the aqueducts,
and Claudius had given his procurators jurisdiction in cases
involving the fiscus. It was also an old principle that 2 magistrate
had a disciplinary jurisdiction over his staff, and a general over his
troops. These two types of special jurisdiction might well conflict
with that of the ordinary cousts, and they tended to grow at its
expense.?

The resulting conflicts of jurisdiction led to the growth of a
complicated series of rules on the proper venue of special categories
of administrative cases and of cases involving special classes of
persons. The general principle of venue in the Roman law was
‘actor sequatur forum rei’, that is that the prosecutor or plaintiff,
in criminal and in civil actions, had to proceed in the court which
had jurisdiction over the accused or defendant. In ordinary cases
this meant the court within whose area the defendant was domiciled,
that is--leaving aside the court of the defensor civitatis, the use of
which was down to Justinian’s reign optional—that of the governor
of the province in which the defendant lived. There were some
exceptions to this rule, the most important of which was that in a
criminal case the prosecutor had the option of accusing in the court

:
,
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within whose jurisdiction the alleged crime was committed.
In derogation to these general rules were rules of Praeseriptio fori,
whereby cettain categories of administtative cases were reserved
for special courts and various categorics of petsons could claim,
as defendants and sometimes also as plaintiffs in civil cases, and if
accused in criminal cases, the jurisdiction of z coutt other than that
of their domicile or that of the crime.5

The most important class of special administrative courts were
those of the two treasury departments, the Jrgitiones and the res
privata. The rationales summaram and rei privatae in the dioceses all
had their own courts; above these were the courts of the conmites,
such as the comes largitionum Italicianaram, to whom Augustine’s
friend Alypius was assessor; and at the top were the supreme
financial courts of the comites sacrarum largitionum and rei Privatae
themselves. The rules governing what cases came under these
courts, and what under the ordinary coutts, and whether appeals
tan from a fiscal court to the ordinary appellate courts or to a
higher fiscal court, ate most complicated and were frequently
changed according as the government was swayed by its financial
needs or by the claim of its subjects for impartial justice—or by
departmental rivalty between its officials.?8

Constantine enacted and Justinian confirmed that the rationalis
should decide in cases belonging to the fiscus, but to this general
ruling there were many exceptions, and it requires interpretation.
Fiscal cases in this context means not any cases connected with the
revenue, but only those concerned with the departments of the
largitiones and res privata; the ordinary courts dealt with cases
arising out of the taxes and levies raised by the practorian prefect
through the provincial governors. In the department of the
largitiones we hear only of prosecutions of fiscal debtors; such cases
might of course involve disputes as to liability or as to the amount
which was owing. In the department of the res privata there were
in addition cases in which propetty was claimed by the crown as
vacaitia ot cadnea, and disputes often arose on alleged usurpation of
crown ptoperty by private persons, Such cases were normally
promoted by private persons who had successfully petitioned the
crown for the grant of the disputed property if the fiscus won its
case, and furnished the information on which the claim of the
fiscus was based.?

Proceedings against fiscal debtors seem always to have begun
before a rationalis or comes, but duting most of the fourth century
appeals from his sentence ran to the ordinary judges of appeal
(vice sacra iudicantes). In the last quarter of the fourth century
appeals began to go to comites sacrarum largitionum ot rei privatae,
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and this was the rule which ultimately prevailed. Claims for pro-
perty, on the other hand, seem normally to have come before the
provincial govetnor, unless, as often happened, the promoter of
the claim had initially petitioned the comes rei privatae. In such cases
the comes might, if the petitioner wete important enough, try the
issue himself, summoning the defendant to the comitatus, ot might
delegate it to 2 judge on the spot, normally the rationalis. In such
a case the appeal lay not to the ordinary appellate court, but back to
the comes rei privatae™s -

The res privata also exercised some jurisdiction over its tenants,
the conductores and coloni of the imperial lands. The rationalis was
their judge in civil cases where they wete the defendants, and if they
were ctiminally accused, the provincial governot had to apply to
the rationalis to bring them before his court, and they were tried
in the presence of the rationalis. Tenants of the domns divina in
Cappadocia were in 442 given the quite extraordinary privilege of
being under the exclusive jurisdiction of the comes domornm, whether
they were plaintiffs or defendants, accusers or accused, in civil or
criminal cases alike, with appeal to the praepositus sacri cubicnli. The
res privata seems also to have tried to claim jurisdiction over its
lowet administrative officials, the procuratores and actores rei privatae,
but in this claim it was unsuccessful. Several laws assert the
right of private citizens to prosecute them before the provincial
governor and authorise the govetnot to arrest them without the
permission of the rationalis 38

Apart from the fiscal coutts, the other administrative courts
were of minor importance. The praefecti annonae of Rome, Constan-
tinople and Africa had their courts. The first investigated claims to
participate in the free distribution of bread and decided disputes
on membership of the bakers’ guild. The second adjudicated
claims to ¢ivicae anmonae. ‘The last was concerned with the zavicnlarii
of Africa. He investigated claims for losses by shipwreck, and
decided about membership of the guild and the obligations of those
who acquited property subject to the wavicularia functis. In both
the capitals the prasfectus vigilum possessed a court which dealt with
minor breaches of the peace. Both the prefects of the city also
possessed certain special jutisdictions. The guilds were under their
supreme administrative jurisdiction and members of the guilds
could be sued only in their courts even in fiscal cases: the swarii of
Rome were in 397 given the extraordinaty privilege of both suing
and being sued before the prefect of the city. The prefect of
Constantinople also had an exclusive jurisdiction, which overrode
all conflicting privileges, in disputes about the building regu-
lations.% ' ' ‘
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Various classes of persons could also, as explained above, claim
Ppragscriptio fori, Two of these, the tenants of imperial lands and the
members of the city guilds of Rome and Constantinople, have
already been mentioned. Much more important were soldiers and
officials, In all these cases the privilege seems to have been an
extension of the administrative or disciplinary jurisdiction to which
they wete subject. Rationales decided questions affecting the tenure
or rent of crown tenants, the urban prefects adjudicated disputes
about the services due from and remuneration owed to the mem-
bers of the city guilds; military commanders and civil administra-
tors judged disciplinary offences of their soldiers and officials.
These various authorities tended to extend their jurisdiction to
private disputes in which the persons subject to their administrative
or disciplinary control were involved, and to ordinary crimes of
which they were accused.

The growth of these special jurisdictions was justified by the
argument that the services of the classes concerned were of such
importance to the state that they ought not to be called away from
their duties to attend other courts than that of their chief. On the
other hand it was often recognised by the government that such
privileged jurisdictions were subject to abuse, and restrictions were
frequently put upon them. In general they tended to grow, since
they were valuable both to the courts that exercised them and to the
classes that came under them. The latter found it convenient to
have claims and charges against themselves heard in a court
which was naturally sympathetic to their side and tended to uphold
their interests. The presidents of the courts concerned, and the
officials who served them, welcomed the increase in bribes and fees
which an extension of their jurisdiction brought in. In these
circumstances it was difficult for the government with the best will
in the wotld to enforce the jutisdiction of the ordinary courts. As
Theodosius II rather sourly admitted when he confirmed the civil
jurisdiction of military commanders over soldiers, it was anyhow
almost impossible for a civilian plaintiff to secure the appearance of
a soldier before an otdinary court without his commander’s
assistance, and even if he did secure judgment he could not without
the commander’s concurtence obtain execution.®

Since the privileged jurisdictions were in general the result of
gradual usurpation, confirmed ot testricted by imperial constitu-
tions from time to time, it is rather difficult to trace their growth
from the Codes. When in 355 Constantius, while allowing military
commandets to judge soldiers accused of crimes, enacted that all
civil cases, whether a soldier were plaintiff or defendant, should be
decided by the provincial governot, it may be infetred that in fact
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the military courts had been claiming jurisdiction over civil cases
where a soldier was involved. This claim, so far as our records go,
was not officially confirmed until 413, but in practice no doubt the
rule had long prevailed that soldiers could claim the jurisdiction of
a military court when accused of crimes or as defendants in civil
actions. In 438 this privilege was, at the request of the magister
wilitnm per Orienters, reaffirmed with respect to lmitanei, who he
complained were being constantly sumnmoned to distant courts with
results detrimental to militaty efficiency. In the next two yeats the
practorian prefect of the East tried to limit the misuse of prae-
seriptio fori by both soldiers and officials, but he was foiled by the
magistri militum so far as soldiers were concerned, only succeeding
in making them subject to the courts of the provincial governots
when prosecuted for non-payment of taxes.3?

The structure of the military courts was not so complicated as
that of the civil. Limitanei were subject to the court of their dux
or comes, comitatonses and palatin to that of their magister militum.
This arrangement worked satisfactorily so long as the comitatenses
and palatini were grouped in more or less compact field armies.
As however in the course of the fifth century units of the field
armies came to be stationed permanently in the frontier provinces,
difficulties arose. By the reign of Anastasius regiments even of the
two praesental armies were stationed on the Eastern frontier, and
as it was inconvenient to send their members up to Constantinople
for trial, the magistri praesentates placed them under the jurisdiction
of the magister per Orientem, each attaching to his court a liaison
officer (ad responsums) who saw to the execution of wtits and
judgments. Anastasius introduced a further measure of devolution,
whereby the duces were given jurisdiction ovet the praesental units
stationed 1n their areas,

Appeals from the court of the dux probably originally ran to the
magister militam of the area. After the magister officiornm became
inspector general of the Zmizanes in the Bastern empite, his authot-
ity grew at the expense of the magistri militum, and Leo made him
supreme judge over all the Jmitanes, saving the ancient tights of the
magistyi militmm in Illyricum, Thrace and Oriens. Justinian finally
abolished their ancient rights, ruling that appeals from the duces
should run to the magister officiorum, sitting with the quaestor.

The growth of the jurisdictional privileges enjoyed by officials
is even more difficult to trace. The lowest class of officials, the
cohortales, naturally had no privilege, since their administrative
chiefs, the provincial governors, wete also the ordinaty judges of
the provinces. It is likely that viceriani and the like claimed the
jurisdiction of their chiefs, but this is nowhere stated. On prae-
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[ectiani the earliest sutviving law was issued by Theodosius II late

in his reign. It enacts that they may be accused or sued only before
the praetorian prefects, unless they are in the provinces not on
official business; this saving clause alludes to officials who were
theoretically enjoying prolonged leave of absence and were in
effect sinecurists. Among militaty officials dwiani by the fifth
century at any rate enjoyed the same privileges as Zmitanei. On
the ofticials of the magistri militum we are better informed. A law
of 414 granted—actually no doubt confirmed—their right to
claim the jurisdiction of the magistri as defendants or accused in
civil or criminal actions. In 441, as a result of the efforts of the
practorian prefect of the Hast, the privilege was confitmed to a
limited number (300 for each muagister) to whom their magistri
issued special certificates; the remainder, who were no doubt
sinecurists, became subject in all matters to the normal jurisdiction
of the provincial governots. This rule was in effect confirmed by
Anastasius, who limited the privileginm fori of the officials of the
magistri militam to the established staff, the stazusi 42

On the members of the palatine ministries the evidence is
particularly unsatisfactory, consisting in the main of a series of
late fifth and sixth century constitutions, which are clearly con-
solidating statutes defining in detail rights which had long existed.
In so far as palatine officials lived and wotked at the comitatus
any jurisdictional privileges which they claimed were unlikely to
cause much friction, and did not therefore give rise to legislation.
Difhculties atose when they were sent out on official business to the
provinces, and it is in such circumstances that we first hear of their
privileges. Thus in 359 Constantius II warned the agentes in rebus
that when they were serving as inspectors of the post in the pro-
vinces they would be subject to the disciplinary jurisdiction of
the praetotian prefects: this implies that they were exempt from
the jurisdiction of the provincial governors and vicars, and had
been hitherto exempt even from that of the praetorian prefect
himself 43

In 440 Valentinian ITI, on the suggestion of the praetorian prefect
Maximus, enacted that palatini of the two financial ministries sent
out to the provinces might be reported for misconduct by the
provincial governors to the praetotian prefect, who if the comites
sacraram largitionnm and rei privatae failed to take action might refer
the complaints direct to the emperor. Even this mild infraction of
the privileges of the palatini was countermanded two years later,
and they were again placed undér the exclusive jurisdiction of their
comites. It is clear that departmental jealousies ran high, and that
any attempt to interfere with the exclusive disciplinary jurisdiction
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of each minister over his officials was stubbornly resisted. The
result was that provincials had no remedy against the extortion of
palatine officials in the provinces save by bringing an action before
their ministerial chief at the capital %

More difficulties arose with the growth of sinecure posts in the
palatine ministries, whose holders lived in the provinces. A
vigorous and to some extent successful attack on the jurisdictional
abuses which followed from this practice was made by Florentius
and Cyrus, praetorian prefects of the East, in 439-40. Finding that
large numbers of nominal soldiers and officials (domestici and agentes
in rebus are specially mentioned) were using their praescriptio fori
to deny the jurisdiction of provincial governors in otrdinary civil,
criminal or administrative actions, they suggested and obtained the
issue of constitutions drastically curtailing their rights. So far as
soldiers were concerned these constitutions were, as mentioned
above, almost entirely repealed within a year or two, but with
regard to officials the praetorian prefects achieved some success.
Henceforth nominal officials who lived as gentlemen of leisure in
the provinces, and more particulatly those who engaged in trade or
acted as estate agents, had to submit in civil actions to the juris-
diction of the ordinary provincial courts. They could no longer
claim fori praescriptio when prosecuted for non-payment of taxes
(this rule applied even to soldiers), or if accused of extortion, ot
(with some exceptions) when claimed for service on the ez orin a
provincial officinm.*

Most palatine officials came naturally under the jurisdiction of
the master of the offices, under whose disposition they stood.
This applies to the agentes in rebus, the sacra serinia, and various
minor cotps, such as the decani, and also to the iroperial guard, the
scholares. Leo and Zeno also placed under his jurisdiction the
cubicularsi who were under the disposition of the praepositus
sacri enbicnli, the silentiaries, who were probably also subject to him,
and the castrensiani, who came undert the castrensis. The palatini
of the Jargitiones and the res privata were under the jurisdiction of
their respective comites. The domestici also came undet their comites,
but no law about their jurisdictional privileges has survived. The
privileges of the various corps, which are set out in some detail in
the laws, varied considerably in detail: some favoured corps could
claim praescriptio fori even in the provinces, others only at Constan-
tinople, some possessed it only for themselves, othets for their
wives, children, slaves and tenants as well.46 '

Another important class which enjoyed jurisdictional privileges
was senators. Their privilege was based on the legal fiction that,
wherevet they might really live, their domicile was at Rome (ot
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later Constantinople). In Constantine’s reign senators were
accordingly entitled to claim trial before the prefect of the city at
Rome, whether accused of crimes or sued in civil actions, even
though they lived in Britain or Syria. Constantine enacted that if
charged with ctimes they must submit to the jurisdiction of the
provincial governor. Gratian modified this tule, ordering pro-
vincial governors after passing sentence to refer the penalty to
himself or to the urban prefect (from the Suburbicarian provinces)
or to the praetorian prefect (from other provinces). In judging such
cases the urban prefect was assisted by five senators chosen by lot.
With the growth of grades within the senatorial order, distinctions
wete made between them: Theodosius 11 enacted that reference
should be to himself on the penalties to be inflicted on iuszres, but
to the practorian prefect in the case of lesser senators, Zeno
increased the privileges of the highest grade of #ustres, making
them, if charged with crimes, subject only to his personal juris-
diction (or to that of a specially appointed delegate if they re-
sided in the provinces). The right of senatots to claim the jutis-
diction of the utban prefect when sued in civil actions was con-
firmed by Valentinian I in 364, but Gratian made those domiciled
in the provinces subject to the provincial governor’s court.#

The Christian clergy also enjoyed during certain periods the
ptivilege of being tried before ecclesiastical courts. In 355 the
pious Constantius II ordained that bishops accused of ctimes
might not be brought before the secular courts but. should be
tried before a council of bishops. An appeal, however, lay to the
imperial appellate courts, it would seem. In 411 this privilege was
extended by Honorius to all grades of the clergy, and in 425, after
having been revoked by the usurper John, it was restored by the
ministers of the little Valentinian III in such sweeping terms that
the privilege was apparently extended from criminal to civil
actions also. At the end of his reign, however, Valentinian III
changed his mind, and in 452 he ruled that the clergy enjoyed no
legal praescriptio fori. If accused of crimes even bishops were subject
to the ordinary courts. Civil actions between clergy or between a
layman and a dleric might, if both parties agreed, be settled by the
bishop, but, failing this, came before the seculat courts. 8

Some later emperor must have restored the privileges of the
clergy, for the Arian kings of the Ostrogoths and Visigoths
allowed them to the Catholic church. The Visigothic Breviarium
retains Constantius II’s law ordering that criminous bishops should
be tried.by a council of bishops. Pope Gelasius. was indignant
with the archdeacon of Grumentum for allowing two of his clergy,
freedmen reclaimed as slaves by their former owner’s heir, to be
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sued ‘contraty to the public laws’ before the provincial governor,
‘whereas it is established that whoever sues a heavenly soldier
must follow his court and no other’ .49

In the Eastern parts it would seem that the clergy enjoyed no
Praeseriptio fori, except that bishops could not be brought before a
secular court on a criminal charge, a privilege confirmed by Theo-
dosius II and extended to civil actions by Justinian. By a law of
Mascian clerics in Constantinople came undet the jutisdiction of the
praetorian prefect in civil actions, unless the plaintiff agreed to
accept the patriarch’s decision. Leo tuled that in the provinces the
clergy (including bishops) should be subject to the provincial
governor’s court; the only privilege which they enjoyed was that
they might not be summoned to any othet court. Justinian made an
important innovation by placing monks and nuns under the
exclusive jurisdiction of the bishops. For the clergy he maintained
the existing rules except that, in response to a plea from the patriarch
Menas, he ruled that plaintiffs must first put their claitms against the
cletgy before their bishop: if however they were dissatisfied with
his judgment they still could sue in the ordinaty courts,5

The complicated network of special courts and privileged juris-
dictions, the main outlines of which have been sketched above,
must have made it very difficult for any plaintiff to discover in what
court he should sue his adversary, if he belonged or claimed to
belong to one of the privileged classes; and judges were often
equally puzzled to know whether they had jurisdiction or not. A
relatively simple case which defeated Symmachus when he was
prefect of the city may serve to illustrate this point. Marcianus,
a protector, had obtained from the crown the conditional grant
(as bona vacantia) of the estate of a lady named Aggarea, if it should
appear that she had died without natural heirs and without making
a will. An action was brought before Bassianus, the rationalis
nrbis Romae, against the heirs named in Aggarea’s will, and even-
tually (six years after it was proved) the will was declared invalid
on what Symmachus considered to be a technicality. The heirs
appealed to Symmachus as prefect of the city. He, relying on a
tecent constitution which confirmed the normal rule that appeals
in fiscal cases from the rationalis went to the regular appellate coutts,
was about to take the case, when it was objected that the rationalis
had not been acting in virtue of the jurisdiction inherent in his
office, but by delegation from the comes rei privatae, and that an
appeal ought theretore to go back to him. Symmachus, though he
clearly indicated in his report that he thought the whole case was a
frame-up, felt incapable of deciding whether it came within his
competence and referred it to the emperor.5t
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The intricate web of jurisdictions would have been tangled
enough if litigants, the courts and the government itself had kept
to the already complicated rules. But confusion was worse
confounded by the inveterate propensity of all parties to by-pass
the rules. Litigants who were wealthy or influential enough to pay
the necessaty gratuities or pull the right strings secured rescripts
from the imperial chancery or orders from the higher courts,
summoning their adversaries to appear before some tribunal other
than their own. In this way civilians haled other civilians before
the military courts, which were more effective in enforcing the
presence of defendants and executing judgments. On the other
hand, civilian plaintiffs of high degree summoned soldiers from the
frontier to civilian courts at the capital. Humble litigants were
entitled to claim the jurisdiction of a higher court if they protested
that a highly placed adversary would intimidate the provincial
governor. But mote often an influential patty would summon a
humble adversary before a distant and expensive tribunal. These
practices were naturally encouraged by the judges and officials of
the courts to which application was made, since more business
meant more bribes and fees. And the government, despite frequent
good resolutions, could never resist the importunity of petitioners,
even if it could have controlled the venality of its clerks.’®

Justinian made some rather half-hearted attempts to clear up
the mess. In Egypt and in many provinces of Asia Minor he united
the military and civil command, so that the governors of higher
grade (the spectabiles indices) exercised jurisdiction over both
civilians and soldiers. One magistrate, the vicar of Pontica
instituted in 548, was made the deputy not only of the praetorian
prefect but of the masters of the soldiers, the master of the offices,
the comites domesticorum, and the comites of the financial departments,
so that he could exetcise jurisdiction over scholares, domsestici and
palatine officials as well as soldiers and civilians. Justinian also
forbade the issue and use of special rescripts and orders (except
‘our own sacred pragmatic decrees’) to alter the regular venue of an
action.53

Justinian remedied one defect of the normal rule of forum rei.
According to that rule a small man injured by the agent of 2 non-
resident landlord had to sue the last in the court of his domicile,
which might be at the other end of the empire. Justinian enacted
that in such a case the plaintiff might summon the agent, and, if
after a due interval the landlord did not appoint an attorney to
represent him in the local court, might recover damages from the
agent, and, if the agent’s means did not suffice, from the landlord’s

property.5*



494 JUSTICE

The wide extension of praeseriptio fori and the indiscriminate
grant of special tesctipts and -orders had little to commiend them;
and certainly impeded the administration of justice in many cases,
Sometimes even the interests of the government wete adversely
affected, as when members of the privileged classes evaded payment
of their taxes or enrolment on the city councils by daiming the
jurisdiction of a distant court which was likely to favour their
interests against the demands of the local administration. But those
who suffeted most were small men injured by privileged persons.

The delays of justice were a constant soutce of complaint. An
anecdote told of the good king Theoderic, if apoctyphal, is
revealing of popular sentiment. A widow of senatorial rank,
named Juvenalia, who had been involved for thirty years in 2
lawsuit with the patrician Firmus, petitioned the king for a speedy
settlement. The king summoned the lawyers on both sides and
gave them two days to finish the case, on pain of death. Thus
stimnlated the lawyers got together and judgment was given
within the time limit. When Juvenalia came to thank the king, he
summoned the lawyers. “Why’, he asked them, ‘did you not do in
thirty years what you have done in two days?” and he otdered them
to be executed.5

Thirty years may be an exaggeration, but the more sober
evidence of the laws proves that an ordinary suit might take several
years. Justinian, ‘to prevent lawsuits being almost immortal and
exceeding the term of human life’, enacted that in civil actions
judgment must be given within three years, and in critinal trials,
within two. These rules applied to the initial hearing before the
court of first instance. If an appeal was made, it was supposed to be
heard after an interval of six months, but if the case did not come
up on the appointed day the appellant could within three months
apply for it to be teinstated, and if on the second appointed day

the judge were ill or one of the parties prevented for some reason~

able cause, he could again apply for a second reinstatement within
another three months. Theodosius II somewhat improved the
chance of appeals being heard more expeditiously by appointing
days for hearing one, two and three months after the first appointed
day; only if all four opportunities were missed was the case post-
poned for a final three months. Justinian in 529 reduced the initial
interval from six to three months when the appeal came from the
dioceses of Thrace, Asiana or Pontica to Constantinople and made
things easier by converting each appointed day into a period of ten
days, on any of which the case could be introduced.5 :
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- When an appellant had at length introduced his case, it might be

long ‘before the hearing was concluded, particularly if his object
was to wear out his opponent, and he refused, having once
entered his appeal, to pursue the case. To prevent such dilatory
tactics, Justinian ruled that if after a year the case was not con-
cluded, the appeal should lapse and the original judgment stand,
unless the appellant could prove that the delay was due to the judge
or to some unavoidable cause, in which case he was allowed another
year.5

These rules applied to appeals from the ordinarii indices to the
sacra vice indicantes, including the praetorian prefects. For appeals
to the ordinarii indices from lower courts ot to the saera vice indicantes
from special delegate judges there were shorter time limits. Yet
more rigorous rules were applied to fiscal appeals. In appeals to
the emperor the procedure was different. These were not handled
wore appellationnm, according to the regular appeal procedute, but
more consultationsm ; that is to say, the judge against whom the appeal
was made did not make a formal judgment, but sent a copy of his
opinion, which he had to show to the litigants together with any
counter plea which the defeated party wished to make, and the fuil
record of the case. Originally the emperor decided the case on the
documents only and the parties were not allowed to go to the
comitatns: Valentinian in 364 threatened any litigant who did
so with a fine of half the amount at issue. This rule had to be
relaxed, however, owing to the interminable delays which resulted,
and in 386 Theodosius I conceded that if after a year no response to
the consultatio had been made, the interested parties might come to
the comitains bringing with them a fresh copy of the documents of
the case. This tule was re-enacted in 395 by Honorius, and in 419
by Theodosius II, but later the initial yeat’s ban on appearance
seems to have dropped. In the sixth century appellants were
allowed two years’ grace in which to introduce consaltationes in the
consistory: Justinian reduced this period to one year. There was
no time limit for concluding a case started in the consistory.5®

Some of the delays were inevitable owing to the slowness and
uncertainty of communications, When Justinian otdered that
appeals must be brought into court within two years at most, appel-
lants complained ‘that they had not been able to sail from the
provinces because the winds had been contrary, and could not come
by land because they were too poor, oz, living on islands, had to
come by sea’. Another reason for delay was the congestion of the
coutts. The provincial governors, who wete judges in the ordinary
courts of first instance, were preoccupied with their general
administrative duties and in particular with raising the revenue,
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and Libanius complains that they scamped their judicial duties.
Cases thus accurnulated at this level. Vicars and proconsuls and
the urban prefects also had many administrative duties, and the
two last had a primary as well as an appellate jurisdiction; so that
appeals were liable to delay in their courts. The practorian prefects
again were much occupied with administrative and financial work,
and the consistory had little time for judicial business.5

The main cause of delay was, however, in contemporaty opinion,
the ingenuity of advocates, who exploited to the full the compli-
cation and uncertainty of the law and the conflicting jurisdictions of
the coutts, to spin out proceedings, whether to increase their own
fees or in the interest of clients who had bad cases but long purses.
In this they were greatly assisted by the general incompetence of the
lower judges, who, when presented with some intricate legal
argument, were too prone to refer it to higher authority. The
imperial government constantly admonished the ordinary judges
to make up their own minds and pass a judgment, against which
an appeal could, if necessary, be made, but not to adjourn pro-
ceedings while they made a relatio to the emperor. Nevertheless
the judges persisted in this practice, which might cause infinite
delay; for relationes all went to the comitatns. 5

Naturally such delays greatly increased the expenses of litigants,
particularly when the case was heard far from their homes, and
after a costly journey they had to hang about for many months in
a distant town where the price of lodging was high, as it naturally
was in such places as Constantinople. But apart from such in-
cidental expenses, and advocate’s fees and bribes to judges, the
official charges for justice were heavy. At all stages of legal pro-
ceedings fees were payable to the officials of the court. The fees,
as their name (sportwlae) indicates, were in origin unofficial and
illicit tips. Constantine still regarded them as such, and attempted in
a drastic law to suppress them root and branch. ‘Let the rapacious
hands of officials forthwith refrain’, he wrote in 331; ‘let them
refrain, I repeat; for if after this warning they do not, they will be
cut off by the sword.” He goes on to enumerate in high-flown
thetorical language the various fees demanded. A litigant could
not, it appears, enter the court without paying., Then for the
introduction of his case he had to pay the primeps of the offcinm
and his adintores, and for a copy of the record he had to pay other
officials.%

A generation later the imperial government had acquiesced in
sportulae, though it still regarded them as an abuse. One of the
arguments urged by Valens for the institution of defensores civitatum
was that the humble rustic would no longer be subject to the
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exactions of the prinseps who controlled access to the court and the
exceptores who copied the record. But by this time sportulee had
become a sufficiently established institution to be officially
regulated.? ‘ '

We possess a schedule of fees laid down by the consular of
Numidia for his officials in the teign of Julian. The amounts are
stated in modii of wheat, as they were too small to be teckoned in
gold, and the copper currency was being debased so rapidly that
it was useless as a permanent standard of values. The princeps of
the officium received five modii for ‘granting an official’ within the
town, two more within a radius of a mile and two more for every
further ten miles: if the official had to go ovetseas the charge was
not to exceed roo modii. The cornicularing and commentariensis of the
officinm received half these sums. These payments were presumably
made by the plaintiff; the function of the official, who is usually
styled the exesutor, was to carry out the ordets of the court from
summoning the defendant to executing the judgment. The exesutor
also himself received two modii within the town (and presumably
more according to distance if he had to go outside it); this was
perhaps from the defendant, who, as we know from othet sources,
had to pay for being summoned. The court stenographers (ex-
cepiores) were entitled to five modii for a postulatio simplex, ot
statement of claim, and twelve for a confradictio, presumably the
rebuttal of the claim, and twenty for the definita cansa, which must
have -included the argument as well as the actual judgment.
Litigants had also to pay for the papyrus used in making these
records, which was not to exceed one large roll for a postalatio
simplexc, four for a contradictio and six for a causa definita. The
amounts do not seem very exorbitant, but if it be remembered that
forty modii represented a man’s ration for a year, and that thirty
modii cost one solidus, it can be seen that even these fees must have
been a serious matter for 4 poor man. And this was in a court of
first instance: the fees in the higher courts, if it came to an appeal,
were undoubtedly much higher.83

Despite attempts at regulation sportulae inevitably ctept up with
the course of time. Justinian, amongst his many other reforms of
judicial procedure, promulgated 2 comprehensive schedule of court
fees, and probably reduced them all tound: he certainly made very
substantial reductions in those charged in the high courtt of the
praetorian prefecture. Unfortunately this schedule has not been
preserved, and we have in the Code only a few special lists of
reduced fees payable by privileged categories, the agenfes in rebus,
the castrensiani, the scholares and the clerks of the sacra serinia, in the
court of the master of the offices, together with some individual
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fees (again on a special reduced scale) payable by the clergy and by
soldiers. These schedules are contained in laws ranging from the
middle of the fifth century to Justinian’s treign, but the figures
may well have been revised according to Justinian’s scale. They are
not very satisfactory evidence for the normal scale of fees payable
by the unprivileged litigant either before Justinian’s reform or
after, as we have no means of telling how great were the reductions
made for the privileged classes, but some conclusions can be
drawn from them.8

The fees recorded are mainly those payable by defendants,
They ate divided into three groups: those paid to the executor on
receiving the summons (compentio), those paid for the introduction
and ttial of the case (pro ingressu, pro introducenda et cognoscenda
cansa), and those paid for issue of the record (editio gestoram).
The executor’s fee for privileged persons in the court of the magister
officiorsm is wniformly 1 solidus. In a provincial coutt they paid
a half or a third of that amount, and clergy in the provinces were
likewise privileged to pay only half a solidus. This implies that
the executor’s fee normally exceeded half a solidus even in provincial
courts. The fees for the hearing of the case and the issue of the
record were not uniform even for the privileged categories in the
‘court of the master of the offices, the cletks of the secra serinia
paying less and the ggentes in rebus mote than the other two classes.
The medium payments wete 3 solidi for the hearing and 2 for the
tecotd, and here again half rates were payable in a provincial
court. It thus appears that even a privileged person had altogether
to pay 2% solidi for defending an action in a court of first instance.
Plaintiffs had to pay on a similar scale. Only one actual figure is
preserved; a statement of claim (postalatio simplex) cost 2 solidi
to an agens in rebus befote the magister officiorum %5

In the high court of the practorian prefect fees were evidently
much higher than in the court of the master of the offices. Even the
special rate for the exesutor’s fee conceded to the clergy of Con-
stantinople, who enjoyed the privilege of being sued before the
prefect, was 2 solidi, twice the amount payable by privileged
litigants in the master’s court and four times that payable by them
and by the clergy in the provinces. This concessionary rate,
howevet, gives no idea of the cost of litigation to ordinary petsons
in the high court. John Lydus, who, having served all his life on
the judicial staff of the praetorian prefect of the East, certainly
knew the facts, states that in the good old days when he was
young—before Justinian scaled down the fees—a postulatio simplex:
in the prefect’s court cost 37 solidi. This is a plain statement of
fact which there is no reason to question, John’s lament that when
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he wrote the fee had been reduced to a few coppets is less credible,
seeing that even an agens in rebys in the master’s court had to pay
2 solidi.% L D '

John's figure suggests that the cost of litigation in the praetotian
prefect’s court must have been quite prohibitive for the humble
classes before Justinian’s reform. A poor man could not exercise
his right of appeal from the provincial coutrt, if the appeal lay, as
it normally did befote Justinian’s time, to the prefect’s coutt,

n the other hand, if an opponent rich enough to pay the fee¥
made an appeal, he had to allow the case to go against him by

efault. Justinian by scaling down fees all round and by reviving
the intermediate appeal courts must have greatly improved the
situation, but justice still temained expensive. As we have seen,
even at preferential rates an action in a provincial court cost in all
3 solidi, which might represent a whole year’s income for a working
man, and all the evidence suggests that the normal fees were
substantially higher.

Proceedings before the defensor’s court were no doubt sub-
stantially cheaper, and if both parties were poor and eschewed
appeals they could settle their disputes at a modest cost. But there
was until Justinian’s time no bar against starting even petty actions
in the provincial cowrt, and there was always an appeal to the
provincial governor;& richer litigant could thus always involve
a pootret opponent in fees which were beyond his means./ Govet-
nors wete, it is true, directed to hear petty cases informally (sine
scriptis, without the written record which formed a large part of
the cost) and even to give free justice to the poor. It may be
doubted however whether these directions were often obeyed.
Joshua the Stylite tells of one Alexandet, governor of Osthoene
in 496, who put up a box outside his offictal residence in which
complainants could drop their petitions, and sat every Friday in a
church admipistering justice free to all comers. But this was a
very exceptional case, worthy of record in a chronicle, and the
result was that Alexander was besieged by suitors seeking redress
for old wrongs, some dating back forty years, which they had
never been able to bring into coutt hitherto 8 - SR

A professional judiciaty had always been alien to Roman tradi-
tion. The administration of justice was one of the functions of a
magistrate, whose principal duties might be administrative,
financial or military, This tradition was maintained in the later
empite, and it meant that the majority of judges were not chosen
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for their knowledge of the law, and that many of them knew no
law. This was particularly true of the military, financial and other
administrative courts. The duces and magistri militum, before whom
plaintiffis had to plead against soldiers, even if they were not
illiterate Germans, were normally men who had spent all their
lives in the army and were quite ignorant of the law. In the regular
coutts the situation was rather better. Since the administration
of justice was 2 substantial part of their duties, provincial governors
were often selected from the bat, and such men might be promoted
to be vicars and ultimately praetorian prefects. There must there-
fore have been a leavening of ex-barristers in the judiciaty at all
grades. But many, probably most, provincial governors owed
their places to thejr wealth and rank and the same applied to vicars,
and even morte to the proconsuls and the prefects of the city, who
were generally selected for their noble birth.8

Even the practorian prefects, who presided over one of the
high courts of appeal, were by no means always learned in the
law. In the West the praetorian prefecture tended to be mono-
polised by the nobility, in the East birth and rank counted for less,
and legal learning was given more weight: Anastasius indeed made
a practice of appointing barristers from the high court to the
prefecture. But the prefect was not only a judge but the chief
financial minister of the empire, and several famous prefects,
including John the Cappadocian, were primarily financial experts.
The professional element seems, curiously enough, to have been
strongest in the lowest courts, Valentinian and Valens enacted
that the defensores should be selected from former provincial
governors, retired palatine officials and barristers. It would seem
that the majority actually came from the last class; in Egypt at any
rate, where alone we have any information, many of the recorded
defensores were barristers.®®

The inadequacy of the judges was to some extent remedied by
the institution of assessors, or judicial advisors. Every magistrate
with judicial duties had an assessor, and some had more. The
Augustal prefect of Egypt had two under Justinian’s dispensation,
pethaps because his office included that of dux of Egypt, and the
praetorian prefects had more than one. Magistrates selected their
own assessors, but they were paid salaries from public funds.
These naturally varied according to the rank of the judge whom
they served: the only available figures all come from Justinian’s
reign. The assessors of the duees of the African provinces, who were
mere clarissimi, received only 56 solidi. Those of the majority of
the spectabiles indices instituted by Justinian were allotted 1 1b. gold
(72 solidi), but two, those of the moderator of Arabia and otg the
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proconsul of Cappadocia, got 2 Ib. gold, and the two assessors of
the Augustal prefect got 5 lb. between them. The assessors of the
practorian prefect of Africa, who was of illustrious rank, received
26 1b. gold between them, that is probably 10 1b. each. The salaries
of the assessors of civil judges work out at approximately one-
tenth of those of their chiefs. From their scale of pay it can be
seen that assessors of illustrious magistrates were persons of some
consequence, and this is confirtmed by a constitution of 413, which
indicates that they were normally granted the title of comes primi
ordinis, and if so ranked with vicars,70

Magistrates natutally chose their assessors from the bar, and
these posts seem to have been much sought after by rising barristers
with political ambitions, who could hope to bring themselves to
the notice of the great and thus secure a provincial governorship.
It was apparently not unusual to serve as assessor several times.
Alypius had served three magistrates, and was looking round for
a fourth employer, when he was converted and decided to abandon
a political careet. Tatian was assessor to a praeses, a vicar, 2
proconsul and two prefects before he obtained his first provincial
governorship. Men like this, who had not only practised at the
bar but sat on the bench for some years, must have been well
qualified for judicial office, but they were relatively rate. The
majority of judges knew less law than their assessors, even though
these were inexpetrienced young barristers, and must have leaned
heavily upon them.” '

In the latter part of the fifth century the need for more profes-
sional judges began to be appreciated in the East. “Zeno instituted
a system of pedanei indices at Constantinople, We know very little
of it, as it fell into abeyance under Anastasius, but it would appear
that a panel of judges was assigned to each court in the capital,
to whom cases might be delegated; the pedanei indices received
regular salaries, amounting to Go lb. gold in all. Justinian revived
the scheme in a rather different form. He appointed twelve
indices pedanei, who were to form a pool from which the emperor
himself and all illustrious judges in the capital were to select
delegate judges. They were to sit continuously, and to receive
an annual salaty of 2 Ib. gold each, as well as fees from litigants—
4 solidi from either party unless the issue was worth under 100
solidi, in which case no fees were to be charged. In the preamble
to the Novel in which he instituted the scheme Justinian em-
phasised the need for judges learned in the law; the illustrious
officers of state could rely on their assessors, but the judges to
whom they delegated cases too often knew no law themselves
and went around collecting others’ opinions. In his choice of the
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first twelve he lived up to his professions. Four were illustres,
but men of long judicial experience; the eight othets were retired
or practising batristers, one from the court of the magister off-
ciorum, the rest from the high coutt of the praetorian prefecture
of the Bast.” '

- It is nowadays generally expected of a judge that he should not
only be leatned in the law but honest and independent, yielding
neither to bribes nor to intimidation ot social pressure. In the
later Roman empire legal learning was, as we have seen, not
expected of a judge. Honesty and fearless independence were
highly esteemed, but they were rather ideals than normal require-
ments. Judicial corruption was an endemic evil which the emperors
were powerless to overcome. It is attested not only by the denun-
ciations of motalists, Christian and pagan, but by many constitu-
tions in the codes, and even more strikingly by the praise given to
honest govetnors. An age in which it was a high compliment to a
retiring judge to say that he left office as poor as when he entered
upon it must have had low standards of judicial honesty, The
fault lay partly in the system of appointment. Provincial governor-
ships were normally given to men who canvassed for them because
they hoped to make a good thing out of them: Marcian proudly.
boasted that he ‘had cut at the root of the venality of judges’ by
appointing honourable men who needed to be pressed to serve.
Most provincial governors moreover had paid considerable sums for
their appointment, and had to recoup themselves in a hurty, for
their period of office was short. This abuse was regarded by
Justinian as the root cause of judicial corruption, and by abolishing
putchase of office he confidently hoped to ensute that his judges
would keep their hands clean.”™ ‘

. As baneful to the purity of justice as bribety was ptessure and
intimidation by the great. In a society where rank counted for so
much, provincial governors, who wete mere perfectissimi or at
most clarissimi, found it difficult to stand up to litigants who were
spectabiles ot illustres. 1f they aspired to promotion, they were
naturally reluctant to prejudice their prospects by offending petsons.
of influence, and if they intended to retire into private life, they
feared their vengeance. This applied as much to assessors as to
the judges themselves. Augustine speaks with admiration of
Alypius’ outstanding firmness when he was assessor to the comes
largstionnm Italicianarnm. “There was at that time a very powerful
senator by whose favours many were obliged and by fear of whom-
many were terrorised. He wanted, as such powetful men do, to be
allowed to do something or other which the laws forbade. Alypius
resisted him. He was. offered a bribe, but he laughed it to scorn.
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He was subjected to threats, but he sputned them. Everyone
marvelled at the unusual spirit with which he neither desired as 2
friend nor feared as an enemy so great a man, who was nototious
for the countless means which he possessed for conferring benefits
or doing injuries. The judge himself whose adviser he was, though
he himself did not wish to give way, did not openly stand up to
the senator but, thrusting the onus upon Alypius, declared that
he would not permit him to yield; and in fact if he had done so
Alypius would have left him.’?

Persons of rank had ample means of making their influence felt.
They possessed an official right of entrée to the governor’s resi-
dence, and were entitled if they so wished to sit beside him on the
bench in court. Libanjus devoted two speeches to denouncing the
perversion of justice which resulted from the abuse of these
privileges, and appealed to Theodosius to re-enact legislation
against it. But such legislation was difficult to frame and still
more difficult to enforce. Gratian in 377 forbade any resident in
the province to pay private calls on the governor in the aftetnoon
houts, whether on the strength of personal acquaintance ot in
virtue of his rank. Honotius in 408 repeated this ban, and added
that Jonorati might not exercise their privilege of sitting on the
bench, if an action in which they were involved were pending.
But unless provincial governors were to be cut off from all social
intercourse with their subjects during their period of office—

. which was what Libanius recommended—no effective remedy for

backstairs influence of this kind was practicable.”

Great men exercised their influence not only on their own
behalf, but in favour of their friends and protégés, and anyone
who was prepared to pay for it. On this question the prevalent
code of morals was, by modern standards, lax. Great men were
expected to help their clients, and it was not considered improper
to intervene on their behalf with their judges when they were
involved in legal proceedings. Even men of high probity, such as
Libanius and Basil, wrote letters to judges, asking them to give
favourable consideration to the causes of friends which wete
sub judice: Libanius apparently felt some qualms in so doing, for
he usually protested that he had no intention of deflecting the course
of justice, but he wrote none the less. Less scrupulous men wete
more blatant in their methods: Libanius depicts them sitting next
the governor on the bench, whispering in his ear and winking to
litigants in court. Since the influence of rank was so potent in the
courts, humble litigants naturally sought the patronage of a great
man, transferring to him the nominal ownership of their property,
if their title were disputed, so that the defence could be conducted
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in his name. This was an abuse of long standing. Claudius
Gothicus legislated against it, and Diocletian renewed and rein-
forced his law; a century later Honotius issued two constitution
on the same topic.”® '

So long as the administration of justice was entrusted to the
provincial governors, whose official rank was low, whose tenure of
office was short, and whose future prospects depended on the
favour of the great, it was inevitable that the lower courts should
be subject to improper pressure from the higher nobility. The
imperial government recognised this fact, but could think of no
remedy except to insist on the right of appeal to a higher court,
and to allow litigants to petition for the initial hearing of their
case in a higher court, if they claimed that their opponents wete so
powerful as to overawe the provincial governor, Marcian indeed
chressed the pious hope that the honest governors whom he had
selected would not only resist bribery but stand up to influence.
But though he enjoined his subjects to have recoutse to the pro-
vincial courts in the confidence that justice would be done in them
without fear or favour, even he was obliged to admit that in some
cases he would allow a case to be transferred to the court of 2
judge of spectabilis grade, or even to that of the praetorian prefect
or some other illustrious judge, if a litigant petitioned for this
privilege ‘on account of the influence of his adversary’. This
remedy was evidently extensively used by those who could afford
it, for both Marcian and Justinian complain of the floods of liti-
gants who poured into the capital; but for the poor man, who could
not meet the heavy expenses involved in an action before a higher
coutt, it cannot have been practicable,”

It remains to consider the imperial high court and the legal
departments of the mmitatzs, Under Diocletian the emperot’s
principal law officers had been the magis#ri of the three serinta,
memoriae, epistnlaram and fbelloram. Constantine superimposed
upon them the quaestor of the sacred palace. All these officers
had administrative as well as judicial business, serving as 2 general
secretariat, and their precise judicial functions are not easy to
define from the brief description of them given in the Notitia
Dignitatum, All four are stated to have dealt with petitions
(preces). In addition the quaestor was responsible for drafting
imperial constitutions (feges dictandae). The magister memoriae wrote
rescripts (adnotationes); the magister epistularum handled references
to the emperor by judges (consultationes); the magister libellorum was
responsible for preparing trials (coguitiones).”®
Legal business came to the comitatus by a variety of channels.
Subjects sent petitions (prgm) to the emperor asking for legal
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advice. Most of these raised no points of principle, and the re-
scripts in reply to them wetre no doubt drafted by the magister
memoriae or his clerks, the memoriales, and submitted to the emperor
for signature. Occasionally, however, a petition brought to light
an ambiguity or anomaly in the law, ot, by revealing a hard case,
suggested that a change in the law was desirable. Such petitions,
which sometimes provoked legislation clarifying or amending the
law, must have been fully debated, no doubt in consistory,
Secondly, judges sent up to the emperor relationes, tequests for
rulings on points of law which had arisen in trials which they
were conducting. Most of these too, as the emperors complain,
raised no issue of importance, and letters in reply to them wete
doubtless drafted by the magister epistularum. But here again 2
judge occasionally raised a problem of real importance which
required full discussion. Thirdly, there were appeals from the
vice sacra indicantes, with which may be classed supplicationes against
the inappellable judgments of the praetorian prefects. Lastly,
the emperor might, 1f the parties ot the issue were of sufficient
importance, try a case in the first instance, or delegate it to a
special judge, with appeal to himself.”

Personal jurisdiction had from the days of Augustus always
been one of the traditional duties of an emperor, and this tradition
was maintained in the later empire. Extracts have been preserved
in the Code from the record of trials conducted by vatious fourth-
century empetors. In one we find Constantine patiently explaining
the law in Latin to a lady, whose replies, in Greek, reveal that she
failed to grasp his point: the issue concetns the possible misconduct
of a very minor city magistrate, a praspositns pagi, and the people
involved are evidently relatively humble folk. In another Julian
makes a typically sarcastic rematk (in Greek): ‘Documents catry
great weight—when there is no doubt about the documents
themselves which requires to be confirmed from other sources.
In a thitd Theodosius the Great rules that bishops cannot be
compelled to give evidence.

However industtious he was in fulfilling his judicial duties no
emperor can have found time to deal personally with all appeals
which came to his court. There is however no record of how the
problem was met until in 440 Theodosius 11 enacted that hence-
forth appeals from spectabiles iudices, that is proconsuls, vicars,
the comes Orientis and the Augustal prefect, should no longer be
heard by himself, but by the quaestor and the praetorian prefect
of the East, sitting jointly. These two judges were also to take
appeals from special judges delegated by the emperor, if they were
below illusttious rank. They were deemed to represent the emperor
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so fully that litigants and advocates appearing before them had to
wear the robes and shoes worn by those admitted to the impetial
presence, and they themselves spoke and delivered judgment not
in their own persons but in the emperor’s name. The procedure
was, however, not more consultationum, but more appellationnm, and
the time limits laid down for the latter applied.®

This measure must have relieved the emperor of the bulk of his
appellate jurisdiction, but there still remained his primary juris-
diction, supplicationes from the praetorian prefects, and appeals
from other illustrious judges, the prefect of the city, the mastets
of the soldiers, the master of the offices, and the comites sacraram
largitionnm and rei privatae, as well as special delegate judges of
illustrious rank. The emperors thus still had ample opportunity
of exercising their personal jurisdiction. Marcian in one of his
Novels records that he had presided over the trial of a testamentary
case and Justinian frequently alludes to cases which he had per-
sonally heard. The emperor could not, however, personally
handle all the cases which still came up on appeal, Justinjan laid
down that appeals might be delegated to two specially chosen
judges of the highest rank, patricians or ex-consuls or ex-prefects,
sitting with the quaestor, and that the judgment of this court should
be final. He later classified cases according to the amount at issue.
Where this was under 1o Ib. gold, the case could be finally decided
by one delegate judge of the highest rank. When the amount was
between 10 and 20 lb, two judges were appointed and if they
disagreed the quaestor was called in. When the amounts at issue
exceeded 2o 1b. of gold, the case had to be tried before the consis-
tory.52 |

tV%hen the emperor exercised his personal jurisdiction he sat in
consistory. There was apparently no official distinction drawn
between the administrative and judicial sessions of the consistory,
and high officets of state might, and did, attend trials. At the session
at which Julian pronounced on the evidentiary value of documents
it is recorded that not only the quaestor but the master of the
offices and the comes sacraram largitionnm wete present. It may be
presumed, however, that the law officers of the crown, the quaestot
and the magistri seriniornme, whom Theodostus II calls ‘in some
sense our Majesty’s assessors’, were mote regulat attendants at
judicial sessions, and it must have been on these occasions that the
legal comites consistoriani, of spectabilis grade like the magistri
serinforam, took part in the discussion 83

In the fifth century it became customary at Constantinople for
the emperor to summon not merely a meeting of the consistory
(silentinm) for important trials, but a full session of the senate
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(conventus). This practice is first recorded in 455 under Marcian.
It became increasingly common as time went on, and Justinian
eventually ruled that every silentium should be deemed to include
a comventns. It is implied by this law that by this date the emperor
did not always personally attend judicial sessions of the consistory
ot senate, but that the result of their deliberations was reported to
him for confirmation.8 :
The law officets of the crown were not always chosen for their
legal learning. Elegance of diction was often more highly prized
than knowledge of the law, and rhetoricians therefote preferred to
barristers. ‘The comites consistoriani, on the othet hand, were
probably normally drawn from the bat; from 440 the senior
members of the bar of the praetotian prefects of the Hast received
the rank automatically on retirement. The title was freely given as
an honotary distinction, but working comites consistoriani were
relatively few in numbers: a Novel of Valentinian IIT implies that
in the West twenty were in attendance at the comitatus. In the first
half of the fifth century these two groups wete evidently regarded
as the repositories of the best legal leatning of the day. The first
commission appointed to draw up the Theodosian Code. was
almost entirely official, comprising the praetotian prefect (who was
a former quaestor), the quaestor, three magistri scrimiornm and two

retired magistri, and in addition one former comes consistorianys,

and one practising batrister. The second commission was larger
and its balance different., There wete seven comites consistoriani
as against seven law officers, and in addition two ptofessots of
law 35

The legal profession was regarded as in some sense a public
service. It is already in the fourth century spoken of as a wilitia,
and was in 469 officially recognised as such by Leo. Its organisation
was sttictly regulated by the government. In the time of Constan-
tine advocates had all to be enrolled at the bar of some judge
and there was 2 maximum number fixed for each bar. Constantine
abolished the second rule, but reinforced the first, enacting that
no barrister might plead in any court but that in which he was
enrolled. This rule rémained in force, with a few minor exceptions,
throughout the period of the later empire. Thus every judge had
his own bar. At Antioch, Libanius tells us, there were ‘three
choirs of orators, a number equal to that of the courts’, those,
that is, of the wagister militun per Orientem, the comes Orientis, and the
consular of Syria. We know, too, that the comes rei privatae at
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Constantinople and praefectus vigilumw at Rome had their own
bars.5

Thete is one strange exception to this rule. We hear of no group
of advocates attached to the emperor’s own court, the consistory,
and the silence of the sources can hatdly be accidental. For had
such a group existed, it would have been the most highly privileged,
whereas the most honourable bats in the empire were certainly
those of the praetorian and urban prefects. The explanation may
lie in the fact that originally appeals were heard in the consistory
more consnltationum, the parties being forbidden to appear or to be
represented by counsel. Thus when later the parties were allowed
to intervene, there was no established bar attached to the consistory,
and it seems likely that at Constantinople the privilege of pleading
before it was given to the senior batristers of the courts of the
praetorian prefect of the East and the prefect of the city. There
was in the former a select group of 64 priores advocati, first mentioned
in 439, who were in 472 given the same privileges as the two
leaders of the bar, the patroni fissi. Two yeats later the fifteen
senior advocates of the coutt of the uthan prefecture were given
the same privileges: the number was later raised to thirty.#?

A young man who aspired to a legal career had under this
system to make up his mind at the outset whether he would be
content to remain all his life 2 humble provincial lawyer or whether
he would take the risk of enrolling himself in a higher court,
Once he had made his application to a judge and been accepted
and entered on the register (matricnla) of the court he was tied to
that court for the rest of his life, unless he took up an administrative
career, by accepting a post as assessor to a judge. To this rigid
rule there were very few exceptions. In the West Valentinian II1
allowed African barristers whose career had been cut short by the
Vandal occupation to plead in any court save those of the prae-
torian and urban prefectures (where three only were by special
grace admitted). Valentinian also in 442, to encourage the pro-
fession, enacted that if the number of advocates in 2 provincial
court exceeded fifteen, the senior might be transferred to that of
the praetorian prefecture,

It would appear that Theodosius I towards the end of his reign
introduced both in the East and in the West a rule which limited
the career of an advocate to twenty years. This tule was abolished
in the East in 439 by Theodosius II and never revived. In the
West Theodosius II's novel was received and promulgated in
448 but it caused grave dissatisfaction among the younger mem-
bers of the profession and in deference to their protests was
revoked in 454. This is curious, since in the West the profession
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does not seem to have been overcrowded, and by the middle of
the fifth century was seriously undermanned: in 451 Valentinian
IIT'had to enact that no aspirant might enrol himself on the bars
of the praetorian or utban prefectures if there were fewer than
four advocates at his provincial court,8

In the East, on the other hand, the profession was overcrowded,
but the solution sought was to reintroduce the pre-Constantinian
principle of the mumerus clausus. The pressure was naturally
heaviest in the high courts, which were not understaffed even in
the West. Already in 439 a maximum of 150 bartisters had been
fixed for the praetorian prefecture of the East, and had been
grossly exceeded. It was accordingly enacted that no one should
be called to the bar until the number had sunk to 150; those on
the waiting list were licensed to practise meanwhile in inferior
coutts. The law was evidently not enforced, for in 460 it was
re-enacted in stricter terms. In 474 a maximum of so which had
already been fixed for the much less important bar of the praetotian
prefect of Hlyricum was reaffirmed. For the utban prefecture the
number, first attested in 524, was 8o. Lesser coutts were also in
their turn limited. The bar of the Augustal prefect and dux of
Egypt was reduced in 468 to 5o, those above that number being
permitted to plead in the other courts of Alexandria. In 505 a
maximum of 4o was fixed for the court of the comes Origntis, no
new members being called until the bar had been reduced to that
number, Even the courts of provincial governors were limited;
in 517 an establishment of 30 was fixed for that of the praeses of
Syria Secunda. These limitations are stated in several cases to
have been made on the request of the bars concerned.®?

Although there was after 439 no age limit on practice, the
stream was kept moving by appointing the senior member of
each bar counsel for the crown, advocatus fisei, and limiting his
tenure of this office to a short period, after which he had to retire
from practice. In the lesser courts the term of the adwcatus fisei
was two years, in that of the urban prefecture one year, in that of
the praetorian prefect of Illyricum sometimes one, sometimes two.
In the praetotian prefecture there were from 452 two advocati fisc
appointed each year: in so large a bar promotion would otherwise
have been choked. %

The advocatus fisci received a substantial salary from the state
during his period of office; that of the urban prefecture earned
6oo solidi, and those of the practorian prefecture of the East were
in 519 allotted, apparently as a supplementary payment, 6o 1b. gold
between them, or 2160 solidi each. They were moreover, in the
higher coutts, awarded sundry honours on retirement. Those of
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the. praetorian prefecture of the Hast were from 440 appointed
domites consistoriani (with the rank of spectabifis). In 506 the pair
were given the privilege of enteting one of their sons among the
tribunes and notaries without fee. In 519 both were granted a
free place in the notaties, to which they could nominate others
than their own sons; each was furthermore authorised to nominate
a person of his choice to the domestici for the fixed fee of 2000 solidi;
and one codicil of illustrious rank was issued to the pair—they
had to settle between themselves which should have it. The
privileges given to advocati fisci of the lesser courts were naturally
not so lavish, but those of the Augustal prefect received the rank
of ex-consular of a province from 468, and in response to a petition
Anastasius allowed those of the comes rei privatae and of the pro-
consul of Asia the comitiva primi ordinis with the grade of
elarissimus 92 :

In the East in the fifth and sixth centuries cach bar thus tended
to become a closed cotporation. Aspirants put themselves down
on a waiting list as swpernumerarii, and at length succeeded to a
vacancy in the establishment of sfafusi. When called to the bar
they rose by strict seniority until eventually they achieved the
office of patronns fisei, after which they retired full of honours and
enriched by the salary and perquisites of the office. This office was,
it appears, the culmination and crown of a barrister’s career.
If he were so unlucky as to die while holding it, his heirs could
claim the whole emoluments which he would have earned by its
full tenure. Attempts to achieve a short cut to it were severely
repressed: no barrister might buy seniority by changing places
with an older but impecunious colleague. Some barristers, having
secured their places, did not bother to practise, but waited in
idleness until they reached the top of the list: this was disliked by
their more active colleagues, who secured from the government
a ruling that barristers who absented themselves from the coutt
for several years should be disbarred.%

Advocacy was by Roman tradition an honourable cateer, and
men of the highest rank might and did pursue it. Valentinjan I
authorised Aonorati to practise in the courts of the city of Rome,
though he stipulated that they should do so not for vile gain but
to win honour. Postumianus, one of the characters in Macrobius’
Saturnalia, is represented as being so busy with his forensic
practice that he was unable to accept an invitation to dinner from
Agortius Practextatus. Symmachus mentions a certain Celsus,
vir ¢larissimys, among the advocates of the urban prefecture,
Ambrose, son of a praetorian prefect, started his career by practice
at the bar of the practorian prefect of Italy. It may be doubted,
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- however, whether many senators made the law their life’s pro-

fession. Ambrose’s legal career was very brief. He was promptly
chosen by Probus, the practorian prefect, as assessor, and soon
promoted to a provincial governorship. Postumianus, though he
was so busy, was occupied only with the affairs of his friends and
dependants. Most men of rank probably practised only in their
youth as an introduction to a public career, or to fulfil social
obligations. Real professional barristers were mainly drawn from
a rather lower social stratum, to whom the career offered prospects
of enrichment and advancement.%

It is impossible to estimate from the data available the earnings of
a batrister, which naturally varied greatly according to the status
of the court in which he practised and his own ability and teputa-
tion. Fees were to some extent regulated. There was an old
statutory maximum of oo solidi which was still, in theory at any
rate, maintained in Justinian’s day. Some lawyers evaded this rule
by demanding maintenance and expenses in addition, and others
by making batgains with their clients to be paid in kind, in slaves,
cattle and farms: both these practices were prohibited, and the
latter punished by expulsion from the bar. But while popular
pleaders in the high courts might exceed the legal maximum,
humble provincial barristers earned far less. The consular of
Numidia in Julian’s reign fixed a tariff not only for his officials’
fees but for those of his bartisters. The figures are surprisingly
low, 5 modii of cotn fot a postulatio simplex, and ro for a contradictio,
ot 1§ in an urgent case—that is a maximum of about half a solidus.
It is nevertheless apparent that even provincial advocates wete
genetally men of some substance. Constantius II enacted that
(in Africa) the sacerdotium provincize should be filled from their
ranks; and this was an expensive honour, normally undertaken only
by the richest decutions of the province.®

'To many aspirants to the bar the chief attraction was not money
but the opportunity which it offered for tising into the official
aristocracy. Those who enrolled themselves in the higher courts
could in the fifth and sixth centuries count on obtaining some
dignity by mere length of service, if they lived long enough.
Valentinian III in 442 rewarded advocates in the court of the
practorian and urban prefectures with the rank of vicar after
fifteen yeats® service, if they retired so soon, or after twenty years,
if they served their full term. And in the East, as we have seen,
batristers who rose to be pafromi fissi not only in the highest
courts, but those of intermediate grade, received appropriate
official rank 96

Such were the rewards of those who were content to make the
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bar their life’s career. The more ambitious could aspire to become
assessors of magistrates, and thus tise to provincial governorships,
and- end their days as praetorian prefects. It was the superior
bars which naturally offered the best prospects of advancement.
Valentinian III calls that of the praetorian prefect of Italy a
seminarism dignitatnm, and Anastasius promoted lawyers from the
coutt of the praetorian prefect of the East directly to the prefecture.
But even provincial courts offered their opportunities.” Aedesius,
a pleader at an African coutt, tose to magister memorize under
Constans and later to vicar of Spain; Maximinus, under Valentinian
I, ‘after an undistinguished forensic career’, probably in the court
of his native province of Valetia, rose through successive pro-
vincial governorships to be vicar of the city and ultimately
practorian prefect. The bar was undoubtedly throughout 'the
petiod of the later empite the principal channel whereby men of
modest origins could rise to the highest positions in the state.”

The law was not a profession accessible to the humblest ranks
of society. Libanius does indeed speak of a certain Heliodorus,
“a retailer of fish sauce’, who was called to the bar of the proconsul
of Achaea at Corinth, and ended up a rich man with vast estates
in Macedonia, Aetolia and Acarnania, a multitude of slaves and
herds of horses and cattle—half the property of a wealthy lady
whose claims he had successfully defended. But though Libanius
declares that such cases were common, Heliodorus was an excep-
tion. For a forensic carcer one needed at least the standard educa-
tion of a gentleman in grammar and thetoric, if not a legal training,
[Ilgnown to the last decades of the foutth century, it would seem,

owledge of the law was not requited of an aspirant to the bar.
Both Ambrose the praetorian prefect’s son and the humble
Maximinus were called to the bar after pursuing the normal
thetorical course (studia liberalia) only. In the good old days,
Libanius declares, 2 barrister received a liberal education; he was
an orator, and if he wanted information on the technicalities of
the law he called in a jurisconsult, who was a very inferior person
Now, he laments (he is writing in the 380s), things are changing.
Rich parents do- not give their sons the traditional rhetorical
education; but send them off to Berytus or to Rome to receive 2
legal training.®® ‘

The standards of the profession gradually rose. In 460 Leo
enacted that aspirants to the bar of the praetotian prefecture of
the Fast must produce testimonials of study from the professors
who had taught them, and in the early sixth century a regular
course of legal study was required for admission to the bar of the
comes Orientss, and even to’ those of provincial governors. As
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courses in law were given only at Berytus and Constantinople in
the Fast, and as the course lasted four years, the training required
for the bar must have been an expensive matter, Not was this all,
for despite Libanius’ laments, thetoric remained an 1_nd1spensabl§
part of a bagrister’s training. Both Severus of Antioch anddh}:,
biographer, Zacharias of Mitylene, stvdied rhetoric sétg Alexandria
before they went on to Berytus for their law coutse.

One would therefore expect the majosity of barristers to come
from the middle ranks of society, whose membe;s could on the
one hand afford the rather expensive ttaining required, and on the
other found the financial and social rewards of the career an attrac-
tion. The Codes in fact indicate that the two classes which
particularly favouted the legal profession were the curiales and the
cohortales. 1t was always theoretically illegal for the son of a
cobortalis to leave his father’s office. Nevertheless we find Maxi-
minus, son of a fabalarins of the provincial officinm of Valeria,
being called to the bar, and making a great career for himself,
and this is only one example which shows that the law was laxly
enforced. In the Bast cobortales who practised in these highest
bars of praetorian and urban prefectures had apparently by 436
secured release from their previous status; for a law of that year
confirms the position of those who had already been called, but
forbids cohortales to be admitted for the future. This prohibition
was re-enacted petiodically during the next century, but that it was
not observed is proved by other laws, which declate that advocates
of the three high courts who reach the position of patronas fisci are
released, with their sons, from the condition of a cohortalis. This
legislation suggests that cohorfales managed, despite prohibition,
to make their way in some numbers into the bars of the highest
courts. In the laws regulating the lower courts no mention is
made of any ban on cobortales, and they were no doubt admitted
freely to these.100 _ '

Decurions wete not forbidden to be advocates provided that
they also fulfilled their curial duties. This they could do con-
currently with their legal practice if they belonged to the metropolis
of a province, and were content to enrol themselves on the bar of
the provincial governor. Decusions of some cities, which wete the
seat of a vicar or other higher judge, had a wider choice; thus
Antiochenes could plead at the coutt of the consular or of the
comes Orientis o of the magister militum per Oriensem. Alternatively
they could petform their curial duties first, and ensol themsciv];:s
only when they had fulfilled their duumvirate: this would be ¥de
only legal course open to decutions who wished to practise outside
their own towns, ot
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Curiales evidently tended to claim exemption from their duties
on the score of their legal practice. Constantius II firmly rebutted
this pretension: ‘no laws have ever granted exemption from civic
charges to barristers’, he wrote in 358 to the vicar of Africa.
The claim was again raised in the East in 383 and 387, and again
rebuffed. In 442 Valentinian reaffirmed the rule that applicants for
admission to the bars of the praetorian and urban prefectures must
prove that they had discharged all their curial duties, but in the
same law he granted immunity from civil charges to bartisters
who had completed their service in these courts. The result was
naturally that the first rule was evaded, and in 451 he complained
that the council chambers of the cities were being emptied by the
flow to the higher courts of decutions tempted by thelr privileges.
Nevertheless he did not venture to abolish these privileges, and
indeed weakened the law, allowing decurions who were unwilling
to wait until they had fulfilled their duties to appoint deputies to
perform them. In the Hast decurions who practised in the high
courts had apparently, like coborfales, alteady in 436 obtained
exemption from catial charges, and from this time the same
regulations applied to them as to coborsales. They were in principle
forbidden admission to the bars of the praetorian and wurban
prefectures, but if they succeeded in reaching the position of
patronus fisci, they secured permanent immunity from curial status
for themselves and their sons. 102 .

When from the middle of the fifth century a mumerns classus was
fixed for the bars of the several courts in the Fastern empire, and
entry to the legal profession became thereby more difficult, two
new customs -arose., Practising and retired advocates claimed
ptiority for their sons in filling vacancies at the bar. The imperial
government first sanctioned this principle for the court of the
praetorian prefecture of the Hast in 460, and it was thereafter
extended to all courts, down to those of provincial governots.
In the second place outsiders had to pay a fee for admission. Such
fees are first mentioned in sos in the court of the comes Orientis,
and in the provincial court of Syria Secunda in §17, It is probable
that they were introduced earlier in the higher courts, where the
pressure for admission was greater.103 . ‘

Thus from the middle of the fifth century the legal profession
tended to become hereditary. It does not seem to_have suffered
theteby. The government, with the full support of the bar, it
would seem, insisted on a proper legal training for all entrants,
whether sons of advocates or outsiders, and the general level of
legal learning among barristers seems to have risen steeply during
the century which intervened between the production of the
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Theodosian Code and the compilation of the Cotpus Turis Civilis.
The commission which produced the Theodosian Code was, as
we have seen, composed almost entirely of official lawyers, comites
consistoriani and law officers of the crown. In compiling the
Digest Tribonian was assisted by one official lawyer only, Con-
stantine the magister libellornm. ‘The other members of the com-
mission comprised four academic lawyers, professors of Berytus
and Constantinople, and eleven barristers from the court of the
praetotian prefect of the East. This is a high testimony to the
erudition of the bar 1%

Far below bartisters in the social scale were the notaties
(2abelliones), who drew up wills, conveyances, and all manner of
contracts. A law of Constantine enacts that if a decution shall
practise as a notary, which for the future he forbids, he cannot
claim exemption from torture, and that, while notaries are eligible
for the caria, they will none the less if elected remain liable to

“torture. It is clear from this that notaries were normally

commoners, and that it was anomalous that they should, in very
small cities, no doubt, aspire to curial rank. They must have been a
numerous class, for they are to be found even in villages: at
Aphrodito the two village notaries, or as they prefet to call them-
selves, ‘lawyers’ (vouwol), figure among the local notables who
sign a petition to the emperor,19

The little that we know of the organisation of the profession
is derived from a novel of Justinian. From this it appears that
at Constantinople there were a number of offices (sfationes), in
each of which worked a notary with a number of assistants or
apprentices. The notary might be himself the owner of the sfatio,
or might be an employee of the owner, but he was responsible for
the proper execution of the deeds, and he probably had to be
licensed by the magister censws, This is to be inferred from the
provisions of the Novel. Justinian had reviewed a case in which
an illiterate woman alleged that a deed executed in her name did
not correspond with her instructions. The judge had summoned
the notary concerned, but he had said that he had passed on the
execution of the deed to an assistant, and its completion to another,
The second assistant, when summoned, had disclaimed knowledge
of the contents of the document, and the first could not be found.
To avoid such difficulties Justinian ruled that notaries should,
if possible, see personally to the execution and completion of all
deeds, but might appoint among their assistants one deputy, whom
they must register with the magister census. It is not known what
regulations applied in the provinces, but it is probable that there
too notaties had to be licensed. From the papyti we know many

L1¥



S 5 6 JUSTICE

notaries from Egypt and not a few from Italy. The deeds which
they drew show that, if they were not very learned in the law,
they did their best to convince their clients that they wete by
wrapping up the simplest transaction in vast reams of legal jargon—
as they were paid by the line the length of documents natutally
tended to grow.1%

When Priscus of Panium visited Attila’s camp as ambassador in
448, he was sutprised to be greeted in Greek by a man dressed as a
Hun. It turned out that he was 2 Greek who had settled at Vimina-
cium on the Danube and prospered as a merchant. When the city
was sacked by the Huns he had been taken prisoner; his Hunnish
master had later set him free, and he had decided not to return to

the empire but to live among the Huns. When Priscns.reproached

him as a.renegade, he justified his conduct on two grounds, the
exorbitant taxation which Roman citizens "had topay;.and-the.
. abuses of the Rofancousts of { “The Taws are not the same
for all,” he declared. ‘If a rich man Breaks the law he can avoid
paying the penalty for his wrongdoing. But if it is a poor man,
who does not know how to pull strings, he suffers the penalty of
the law—unless he departs this life before the trial, while pro-
ceedings drag on interminably and vast expenses are incurred.
That is the most monstrous thing of all, to have to pay for justice.
An injured party cannot get a hearing unless he pays money to the
judge and to his officials.” | ‘ '
Priscus was evidently impressed and disturbed by this arraign-
ment of Roman justice, for he inserted in his history not only the
man’s complaint, but a long reply to it. His defence of the Roman
legal system is not very convincing. He admits that justice is
expensive, but argues that the court fees (he does not allude to the
bribes to judges) are a reasonable charge for services: rendered.
The coutt executes the judgment and this saves the successful
party trouble and difficulty; and incidentally protects the defeated
party, who might, if the execution were left to his opponent, be
made to pay more than was due. He also admits that justice is
slow. Here his excuse is that hasty judgments will often be wrong,
and that it is better to take a long time and eventually arrive at a
just verdict than to wrong men and offend God by unjust judg-
ments, That there was one law for the rich and another for the
poor he denies., A wealthy wrongdoer may, he admits, slip
through the nets of the law, but so may a poor one if evidence 1s

lacking.197 :
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- On the evidence that we possess there can be little doubt that
the main complaint of the Greek merchant from Viminacium was
justified. [There was one law for the rich and another for the poor/
If the two parties were more or less evenly matched in wealt
and rank, justice might be impartially rendered. When both were
tich, the process might be very long and expensive, if it were
carried to the high courts of the praetorian prefect or the emperor,
but the ultimate result would seem to have been generally a fair
verdict., At any rate the mass of appeals which came into.the capital
suggests that the ordinaty man had confidence in the justice of
the high courts.

The intermediate courts of appeal of the specfabiles indices seem
by Justinian’s day to have suffered from the same defects as the
courts of first instance of the provincial governots, but in these too-
the judges, though often inexpert and corrupt, had no reason to
deflect the course of justice if both parties could offer equal bribes,
and neither was in a position to bring improper pressure upon
them. Too much scope was given to dilatory tactics, and the fees—
not to speak of bribes—were excessive, but an injured patty could,
if he were prepared to spend the necessary time and money,
normally get his remedy. ‘

Even the humblest citizens could in their mutual disputes
obtain a rather rough-and-ready, but cheaper and speedier, justice
either before the defensor civitatis or, if they agreed to accept his
decision, before the local bishop. We possess the full records of a
case tried before the defensor of Arsinoe (by delegation from the
prefect of Egypt) in 340, and of another heard about ten years
later before the iuridicns of Alexandria. Both these records give a
favourable impression of the way in which justice was administered
in these lowly courts. The procedure is informal. The advocates
of both parties—all employ counsel—are allowed to have their
say; the judge, prompted from time to time by the advocates,
endeavours to elicit the facts by questioning the parties or their
witnesses. At Arsinoe there is an interpreter to translate for
peasant witnesses who know no Greek. On the face of it there
appears to be an honest attempt to elicit the truth and make a
fair judgment,108

In these cases the parties are'all evidently of faitly modest degree.
At Arsinoe the dispute is between the village community of
Caranis and two women who own land in the village, and the
judgment is for the villagers. At Alexandria the case concerns the
division of a small inheritance between four brothers and sisters.

f, however, one of the parties was a humble citizen and the other
a person of wealth and rank, it is evident that the scales of justice
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were very heavily weighted in favour of the lattet)] If he were thé
defendant he could often, in virtue of some titulat rank, claim by
praeseriptio fori the jurisdiction of a distant or expensive coutt
where his humble opponent could not afford to take proceedings.
{As plaintiff he could by special order or rescript hale his adversary
to a high court, and the latter might well prefer to yield rather
than face the heavy expense of defending his suit! If the issue
were tried in the provincial court, the governor Was mote often
than not, it would seem, susceptible to bribery, intimidation or
social pressure from the great, and even if the governor were an
honest and courageous man, a wealthy litigant could always
exhaust 2 poor adversary by appeals to higher courts.

A case which Symmachus referred to the emperor well illustrates
how a man of rank could elude his advetsary however bad his
case, and this though, in this particular instance, the judges in
the lower courts were honest men. A certain Marcellus sued
Venantius, a s#rator, for having ejected him from his estate. The
case was opened before the governor of Apulia and Calabria.
Venantius tried delaying tactics and appealed on a preliminary
issue to the vicar of the city. He was unlucky: the vicar correctly
rejected this dilatory appeal, imposed the appropriate fine, and
sent the case back to the provincial governor. The governor gave

CIVIL AND CRIMINAL JUSTICE 5§19

except by special leave; sue their patrons ot their patrons’ heirs,
and from the time of Arcadius coloni adseripticii could not bring

Gvil_actions against their landlords. But apart from these excep-
‘tions it was not so much the law that was at fault, as the courts.
In criminal justice, on the other hand[there was in the law itself a
distinction drawn between the upper and the lower classes, the
honestiores and the bumiliores”] These categories are nowhere
precisely defined, and much was no doubt left to the discretion of
the judge. [Hom;iiomr included senators and Aomorati, decurions,
barristers and milites, whether civil servants ot soldiers; members of
the liberal professions and the Christian clergy seem also to have
ranked as such. Those who could not claim any such status were
bumiliores 110

There was, in the first place, a distinction drawn between the
two classes in the penalties which could be inflicted for crime.
In general the death. pepalty.was.tarely. inflicted. on--honestiores...
For them the maximum penalty was normally deportation, that is
Confiscation of property and forced residence £u some remote city,
often an island or an oasis in the deserf.] Lesser offences were
punished by exile, that is forced residence, Without los ff property,
in a designated city or province, or again by ﬁnessjﬁzmz'ﬁamr
were for the same offences liable to the death penalty, often in

...painful forms, such as being burned alive-or thrown to the beases” .
in_the arena, from which denestiores were expressly exempted. The
cm__i_ldez:wp(enalties.a.applicabi_emto.‘/J.ﬂﬂtlé@?’&&ﬂﬁ%@.QQ&d.@_EQQﬁiQ&v.,f;o,ﬁ.t;he )

judgment for Marcellus on Venantius’ confession, but Venantius
contrived by legal subtleties which Symmachus does not describe
to stay execution, At this stage Bassus, prefect of the city, to
whom appeals lay from the vicar, stepped in. Symmachus is
somewhat reserved about his predecessor’s conduct, but it would

“mines oz to hard labour of other kinds, as in the mills of the
" Roman bakeries. e

seem that Venantius induced him to accept an appeal though the In the second place humiliores wese liable to torture, from which
legal time limit had expired. Once again Venantius was unlucky, honestiores wete, except_in tr rials, t, [This distinction
for by the time the case came up for hearing Bassus had been was all the mqte vital owing to the free use of torture in the

succeeded by Symmachus, who very propetly ruled that the
case was closed. Venantjus, however, still had another string to his
bow. He appeared before Symmachus under the escort of an
agens in rebus, and produced an order from the master of the offices
summoning him before his court, whose jurisdiction he claimed
as a strator. 'The unfortunate Marcellus objected that he could not
legally claim to be a s#rator, since he was a decurion, and produced
proof that he was enrolled on the album of a local city, but Sym-
machus did not venture to resist the order of the master of the
offices. This is the last that we hear of the case, but we may well
doubt whether Mazcellus ever recovered his estate.10?

In civil actions there was in theory some justification for
Priscus’ claim that the law was the same for all. There were certain
important exceptions to this principle. Freedmen could not,

. to inflict the d

Roman coutts. {in civil cases it seems to have been sparingly used;
in general it would seem that slaves only were examined under
torture. {{In criminal trials it was the normal procedure to torture
both thié-accused and the witnesses unless they were by their
status immune\.;lThis was due in part to 2 commendable reluctance

eath penalty except upon the fullest proof of guilt.
i Constantine ruled that death sentences should not be passed unless
ithe prisoner wete convicted either by his own confession or by
)the unanimous testimony of all the witnesses. Torture was genet-
ally held to elicit the truth and was therefore used when allowable.
Witnesses might thereby be induced to tell a concordant story,
but a.confession was always.considered. the. most-satisfactoty proof
of guilt, and it incidentally saved trouble, as it was a bar to appeal.
G‘ifﬁ’é&éﬁhereforc tended to torture 2 prisoner until he confessed. ™
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~The record of a trial held in 315 before Aelianus, the proconsul
of Aftica, shows the crude methods whereby prisoners wete
convicted in the Roman courts. ‘The question at issue was whether
a letter sent by Caecilianus, duwmevir of Aptungi, to Felix, the
bishop of the town, which suggested that the latter had handed
over the scriptures in the Great Persecution, was genuine or had

been tampered with by Ingentius, who had produced it against

Felix. After hearing Caecilianus’ evidence, the proconsul inter-
rogated Ingentius. ‘By whose order did you undertake to do what
is charged against you?’ “When?” ‘Since you pretend not to under-
stand the meaning of my question, I will speak more openly.
Who sent you to the magistrate Caecilianus?’ Having got nothing
out of Ingentius by such leading questions, the proconsul ordered
his officials to bind him ready for torture. Having made Caecilianus
repeat his evidence, he turned on Ingentius. ‘You will be tortured
to prevent your lying.” Ingentius promptly gave way: ‘I was
wrong, I made an addition to the letter because I was indignant
for my friend Maurus’ sake” The proconsul now pressed his
advantage. “The emperors Constantine Maximus, for ever Augustus,
and Licinius, while deigning to show favour to the Christians, do
not wish public order to be corrupted, but rather desire that
religion to be observed and revered. So do not flatter yourself
that because you tell me you are a worshipper of God therefore
you cannot be tortured. You will be tortured to prevent your
telling lies, which are alien to Christianity. So speak straight-
forwardly, to avoid being tortured.” Ingentius objected: ‘I have
already confessed without torture.” But the interrogation went on,
until the proconsul asked the fatal words: ‘Of what condition ar
ou 2’112 o
The end of this interrogation was anticlimax. Ingentius replied:
‘I am a decurion of Ziqua’, and the proconsul ordered him to be
unbound. But though the proconsul was reduced to bluffing, as
he could not legally torture a decurion, the threat was enough to
produce a confession. When the torture could be applied in earnest,
the judge might go to extreme lengths to get a confession. Jerome
recounts 4 hotrible story of 2 man and woman who were accused of
adultery. The man was first put to the torture, and, unable to
endure, confessed. The woman was of tougher stuff, but, con-
vinced of her guilt, the judge persisted in torturing her day after
day, until at length she died. The miraculous sequel may be
apocryphal, but the story of the trial is credible. From this kind
of barbatity the upper classes were exempt, unless they were
involved in a treason trial.113
Roman criminal justice was in general not only brutal but
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inefficient. There was po adequate machinery for the detection of
ctime. The local authorities, the magistrates, earafores and councils

- of the cities, were expected to denounce to the provincial governor

—unable-10 substantiate his chatge)

the authors of flagrant breaches of the peace. We hear also of
stationarii in the cities, whose duty it was to report crime; these
were members of the provincial officium, posted one in each city.

They figure frequently in the records of the Great Persecution, and

were ‘evidently a general institution, though most of the evidence

comes from Africa and Egypt. Generally, however, the pro-...

secution of ctime was left to. privite accusers. This practice, the

impetial government was well aware, was liable to-al?use, and-yo
guard against the danger of malicious accusations being made in
order to extort blackmail, the accuser had to make a formal charge
in writing (iseriptio) whereby he bound himself not to abandon the

o

able: 'k n a law of 390 it is implied that
charges had to be made before the'provincial governor, on whose
warrant alone an arrest could be effected. - Stationarii were for-
bidden to maintain gaols or to imprison even flagrant offenders.)
In the fifth and sixth centuries it was certainly possible to make-4
charge before the local authorities of the cities, in the sixth century
before the defensor, who arrested the accused, and sent him under
escort with his accuser up to the provincial governor.}t4
On what happened to an accused person on atrest the evidence
of the laws is conflicting. According to a constitution of 380,
repeated in the code of Justinian, he was entitled to claim a month’s
respite in which to settle his affairs and was then to be taken to the
provincial capital and promptly tried. Such mild treatment was
probably, however, reserved for pessons of quality.\ Ordinaty folk
certainly could not count oﬁmmedwte trial, and wefe liable to lie

for months or years in gaol. \This was an abuse against which the
imperial government frequetitly legislated, but, it would seem, to
little effect. Libanius paints a pitiful picture of the sufferings of
prisoners awaiting trial. Humble citizens were according to_him
arrested on the slenderest of evidence-or upon mere suspicion..-The
prisons wete so avercrowded that the prisoners could not even lie
down to sleep. KN&) ood was provided, and unless they had friends
or relatives to support them, they starved,) The gaolers extorted
money from them for the privilege of secimjcz; the light of day. But
wortst of all they were kept in these miserable conditions indefinitely.
The governor was busy collecting the taxes, and could find time
to hear petty civil cases, and to attend the games, but not to try the
prisoners in his gaol. \In these conditions many prisoners died
before they were even brought to txlai) Libanius substantiates these

prosecution, and made himself HQ; Hiewas..
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generalisations by a concrete case. A man was murdered on his
country estate; his slaves fled and his assailants made good their
escape. The murdered man’s heirs secured the arrest of a number of
men, whom the local villagers suspected of the crime, though they
admitted that they had no-evidence against them. The accused men
waited seven months in gaol before their case came up, and then the
trial was interrupted. Since then five of the accused had died in
prison and the case was still pending when Libanius wrote 115
This picture is confitined by the imperial constitutions. Con-
stantine enacted that prisoners awaiting trial should not be loaded
with heavy chains, but lightly fettered. They should not be kept
locked up day and night in dark cells, but brought into the fresh
ait every day. Honorius ordered that every Sunday the governor
was to hold a parade of prisoners and receive complaints about their
treatment. Those who had no means of support were to be allotted
rations, and they were to be taken under escort to the baths.
Attempts were also made to secure more speedy trial. By a law of
380 the commentariensis, the official responsible for the custody of
ptisoners, had to report within thirty days full details of all prison-
ers taken in charge. Justinian laid down a time limit within which
prisoners must be brought to trial or discharged from prison:
this was generally six months, but might be as much as a year, if the
charge was capital and brought by a private accuser. He also made
liberal provision for bail, which might be granted even on capital
charges unless preferred by a public authority. He instructed the
bishops to see that governors kept these rules, and ordered them to
visit the prisons weekly on Wednesdays or Fridays and to question
the prisoners. More effective, if indiscriminate, relief to ptisoners
was afforded by the general pardons of those accused of minor
offences (they excluded treason, murder, adultery, incest, rape,
magic, sacrilege or coining), which were issued by Christian
emperots on Easter day. This is first recorded to have been done
by Valentinian I in 368, and in 385 was made a standing ordet.
The need for such an institution is a confession of the deficiencies
of Roman criminal justice.






